REPORT 


OF THE 


ATTORNEY GENERAL 


OF THE 


STATE OF NEBRASKA 


FOR THE 


Biennium Ending November 30, 1918 


WILLIS E. REED, 
Attorney General. 


CHARLES S. ROE, 
Deputy Attorney General. 


ORVILLE L. JONES, 
First Assistant Atiorney General. 


GEORGE W. AYRES, 
Second Assistant Attorney General, 


JOSEPHINE M. WILD, 
Third Assistant Attorney General, 


ATTORNEY GENERALS OF THE 
NEBRASKA, 


Champion S. Chas: 
Seth Robinson 


George H. Roberts. 10, 
Joseph R. Webster 13, 
George H. Roberts. j1,, 
Caleb J. Dilworth. January 9, 
Isaac Powers, Jr. anuary 4, 
William Leese ... 8, 
George H. Hastings. 8, 
Arthur S. Churchill 3, 
Constantine J. Smyth. 7, 
Frank N. Prout. os 
Norris Brown ... 5, 
William T. Thompson January 3, 
Arthur F, Mullen October 31, 
Grant G. Martin. 5, 
WALES ROC oon ctoecemensneetone 7; 


(v) 


1867, 
1869, 
1871, 
1873, 
1875, 
1879, 
1883, 
1885, 
1891, 
1895, 
1897, 
1901, 
1905, 
1907, 
1910, 
1911, 
1915, 


STATE OF 


to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 
to 


January 11, 
January 10, 
January 13, 
January 11, 
January 
January 
January 
January 
January 
January 
January 
January 
January e 
October 28, 
January 5, 
January 7, 
January 7, 


68 C1 08 3 oo 00 CO om ee 


1869 
1871 
1873 
1875 
1879 
1883 
1885 
1891 
1895 
1897 
1901 
1905 
1907 
1910 
1s11 
1915 
1919 


STATE OFFICIALS. 


1917-1919, 


Neville, Keith .... 
Howard, Edgar 
Pool, Charles W... 
Smith, William H. 


-North Platte 
-Columbus 
-Hyannis 
Seward 


Secretary of State. 
Auditor of Public Accounts. 


Hall, George E. ‘reasurer .... 34 -Franklin 
Clemmons, W. H.. up’t. Public Instruction. .Fremont 
Reed, Willis E. -Madison 


Shumway, G. L. ..Com’r Pub. Lands and Bldgs...Scottsbluff 


.-Railway Commissioner............Lincoln 
Taylor, H. G. .Railway Commissioner. Central City 
Wilson, V. E. ..Railway Commissioner. .Stromsburg 
UNITED STATES SENATORS. 
Norris, George W. .(Term Expires 1919)... -McCook 


Hitchcock, Gilbert M. .(Term Expires 1923)... -Omaha 


REPRESENTATIVES IN CONGRESS. 


Reavis, C. A 
Lobeck, C. O. 
Stephens, D. V 
Sloan, Charles H. 
Shallenberger, A. 
Kinkaid, Moses P. 


-Lincoln 
-Omaha 
.Fremont 
-Geneva 
Alma 
O'Neill 


First District 
econd District 
hird Distric! 
‘ourth Distric! 
‘ifth District... 


(vii) 


viii LIST OF OFFICERS 


DISTRICT JUDGES. 


First District. 


Raper, John B. Pawnee City 


Second District. 


Begley, James T...... ...Papillion 


Third District. 
Stewart, W. E.. 
Cosgrave, P. J. P 
Shepherd, Fred ........ eos ctiskasotaas 
Fourth District. 


Lincoln 


Estelle, Lee. S...... -Omaha 
Redick, William A Omaha 
Wakeley, Arthur C. Omaha 
Sears, W. G. -Tekamah 
Leslie, Charles Omaha 
Troup, A. C... -Omaha 
Day, G. A...... ein tae Spaeth Omaha 
Fifth District. 
Good, E. E.... -Wahoo 


-York 


_ Corcoran, G. F. 


Sixth District. 


Fremont 
..Schuyler 


Button; rederick: Wi... 2 522c.. 
Thomas, G. H. 


Seventh District. 


Brown, Ralph D. Crete 


Eighth District. 
Pender 


Graves, Guy T. 


Ninth District. 
Allen, William V. -Madison 


.Wayne 


Tenth District. 


ner ee eer Hastings 

Eleventh District. 
Hanna, 
Paine, B. H....... 


...-Grand Island 
.-Grand Island 


Hostetler, B. O Kearney 


Grintes,. -H.- MM. /..<2: ..North Platte 


Perry, E. B. 


‘ifteenth District. 
Dixon, R. R 


Sixteenth District. 
Westover, Wm. H. 


LIST OF OFFICERS ix 


Seventeenth District. 


Hobart, Ry. W.2 .....Mitehell 


Eighteenth District. 
Peraber tomy: tps MS See ie Seecaceteieeres ..... Beatrice 


DEPARTMENT OF JUSTICE. 


Morrissey, A. M...2......................Chief Justice ............................Lincoln 
Letton, C. B. Fairbury 
Rose, W. B. Lincoln 
Sedgwick, Samuel H. York 
Hamer, Francis G.. -Kearney 
Cornish, Albert J -Lincoln 
Dean, James R.. Broken Bow 


OFFICERS. 


Lindsay, Harry C............. 
Greene, P. F...... 
Stoddart, Henry P. 
Howell, Belle M 
Patterson, Mary E. 
Zook, Mary W. 


.Clerk and Reporter...................Pawnee City 
Deputy Clerk.... Lincoln 
Deputy Reporter. Omaha 
Asst. Deputy Reporter...........0maha 
nd Asst. Deputy Reporter....Lincoln 
Opinion Clerk. Lincoln 


Greer, Mary M. Tecumseh 
Scheib, Lora M. Verdigris 
Coleman, Frank W. -Omaha 
Okey, John ................................Bailiff Lincoln 


STENOGRAPHERS FOR JUDGES. 


Johnsen, H. M.... 
Ancona, Mary. 
Merrill, Reye.. 
Howard, George.. 
Ferris, J. E...... 
Wilson, Florence B. 
James, Walter 


...Chief Justice Morrissey...........Fremont 


x LIST OF OFFICERS 


EXECUTIVE DEPARTMENT, 


Neville, Keith..........................Governor 
Metcalfe, Lee -Private Secretary. 
Currie, C. C. -Chief Clerk...... 
Presson, J. H. 
McElfresh, Alice 
Fox, Theoda....... 


North Platte 


.Stenographer . 


DEPARTMENT OF STATE. 
Pool, Charles W... .Secretary 
Cooper, Hugh L. .Deputy 
Bock, B. C.... .Bookkeeper 


Jacobson, C. K. 
Foote, Jennie M 
Joeckel, Paula - 
Snapp, Cecile . 
Walla, Antone 


.Corporation Clerk 


tenographer and Copyis' 
‘thief Automobile Clerk. 
-Automobile Clerk 


TREASURY DEPARTMENT. 


Hall; George Biz s<-corsecses-! SE RGRNTOT Soe lel cxccccenrmvvaemees Franklin 
Berge, Henry C. -Deputy Treasurer ................... Lincoln 
Westering, Edw. .Dep. Fiscal Agt.& Bond Clerk Lincoln 
Lewis, Edw. L. ..Bookkeeper ..... 
Wilmot, Claude. Receiving Clerk 
Watson, S. C... Warrant Registrar .. 


DEPARTMENT OF ATTORNEY GENERAL. 


Reed, Willis BE. 
Roe, Charles 
Jones, Orville L. 
Ayres, George W. 
Wild, Josephine .. 
Estes, Mabel I.... 
Jacobsen, Janet 
Parker, Ernestine .. 


.Attorney General . 
Deputy 
-First Assistant 
Second Assistant . 
-Third Assistant ... 
Legal Stenographer 


-Madison 
-Lincoln 
Lincoln 
Central City 


Crawford 
eee a Lincoln 


LIST OF OFFICERS xi 


COMMISSIONER PUBLIC LANDS AND BUILDINGS. 


Shumway, G. L, ...Commissioner 
Thomas, John H.. 
Lundmark, June L. 
Harvey, Robert ... 
Zimznerman, E. B. Bookkeeper .... 
Loeber, Metta I. . ..Recorder & Delinquent Clerk Lincoln 


Dolan,. Nellie cA. -.-.-......-00 Stenographer Lincoln 


..State Surveyor 


AUDITING DEPARTMENT. 


Smith, Wm. H. 
Ayres, Fred .. 
Scott, Pearl M... 
Marks, Maynetta 
Ellsworth, G. W. 


.Bond Clerk and Recorder. 


Olson, Emil - .Expert Accountant .................. Stromsburg 
Mahoney, J. J. County Treasurer Examiner.Omaha 
Willis, L. R... ..County Treasurer Examiner. Hastings 
BN Bat, Tt | eee eer Stenographer and Clerk.......... Ulysses 


BOARD OF COMMISSIONERS OF STATE 
INSTITUTIONS. 


wel. 1 1 See ear et 
Commissioner 
Commissioner . 
Secretary .. 
-Accountant .- 


Gerdes, Henry 
Holcomb, Silas 
Mayfield, E. O. 
Matthews, Leo. .. 
Weidenfield, George 
Bonekemper, Vera A. 
McDermott, Mary E. 
Yockel, Anna E... 
Carper, Margaret = 
Martz, Clyde O.......-............ngimee? su... se.-..-...c..-5-- Lincoln 


xii LIST OF OFFICERS 


DEPARTMENT OF STATE RAILWAY COMMISSION, 


....Lincoln 
Central City 


Hall, T. L. 
Taylor, H. 


Chairman . 
Commissioner 


Wilson, V. E. ommissioner -Stromsburg 
Powell, U. G. Rate Expert .... -Lincoln 
Forbes, B. E. Chief Engineer -Lincoln 
La Master, Hugh . Counsel ... Lincoln 
Browne, T. A. _Secretary Lincoln 


Couch, H. B. Telephone Expert . -Lincoln 
Ripley, E. S. Blue Sky Examiner .Lincoln 
Spears, C. W. Record Clerk -Lincoln 
Ross, C. A. Tariff Clerk . Lincoln 
Ochsner, W. -Accountant Lincoln 


Baldwin, H. C. 
Devoe, I. J. .. :. 
Hedges, Emma J. - 
Taylor, Delpha M. 
Sheehan, Mary E. 


- Accountant -Lincoln 
Accountant Lincoln 
Reporter -Lincoln 
....Reporter pes en See ee O10 | 
..Filing Clerk and Stenogra- 

DOR arte ere tensa Columbus 
-Recorder and Stenographer....Havelock 
stenographer Lincoln 
McCall, Frances .Stenographer niversity Place 
Parker, Ruth ... .Stenographer . University Place 
Wiltamuth, Mae ................... SSLGHORT ADOT oo coy0nn ys -.cohiesnca- cc Lincoln 


Hitchcock, Jennie M. 
Brown, Vera .. 


DEPARTMENT OF EDUCATION. 


Clemmons, W. H. . 
Thompson, Cora A 
Florer, Alice 
Duncan, J. F. 
French, J. D. 
Vennum, Vada C. 
Wheeler, Ruth E. 


.State Superintendent 
_Assistant 
Rural School Inspector. z 
Normal Training Inspector. 
ead Certification Dept. 
. Secretary 
Sec. Normal Training Dept., 
Bookkeeper & Statistician..Lincoln 
Stevens, C. Blanche .........Stenographer 
Cottrell, Floa ... Stenographer 
Woods, Martha C. ‘Merk of Examinations. 
Cooper, Caroline C. - Clerk of Examinations. 
Wheeler, C. D. ...................... Asst. Clerk and Recorder of 
Examinations ..........0.:......0... Lincoln 
Davis, Maude ...............¢......Stemographer -.....2.....-..-.ceee Holdrege 


LIST OF OFFICERS xiii 
STATE BOARD OF EDUCATION. 
Clemmons, W. H. State Superintendent 
Hall, George E. State Treasurer 
Morris, Dan ..President, Term Expires 
1919"... : Baa, Kearney 
Majors, T. J. .... ..Vice President, Term Ex- 
pires 1918 .... a-eveeeee POPU 
Reische, H. E..............................Secretary, Term Expires 
1920 ..... Chadron 
Heitzman, W. S. .......................Term Expires 1921 Osceola 
Pilger, Frank .........................-Term Expires 1921 ..................Pierce 
BANKING DEPARTMENT. 
Neville, Keith ... Governor - 
Smith, William H. Auditor ... .« Banking Board 


Reed, Willis E. 
Tooley, J. J. ... 
Streitz, Ruth ..... 
Hahlbeck, Emma 
Hoge, Maude 


Attorney General 
ecretary ........... 
Chief Clerk .... 
Assistant Clerk 
Assistant Clerk 


-Anselmo 


-Hooper 
Lincoln 


-North Platte 


Forbes, Fay ... .Clerk and Stenographer. ebraska City 
BANK EXAMINERS. 

Donnelly. Jp A, - -.<..ctecs:. 2s eesti erecta cenit este LOUD: 

Lapp, S. A. ... 


Patterson, S. M 
Touzalin, A. D. 
Sullivan, M. P. 
Gipson, H. B. - 
Hapke, F. T. . 
Smith, T. P. -.. 
Wehn, J. H. (Resigned October 2, 1918.) —................ 


BOARD OF REGENTS OF STATE UNIVERSITY, 


Lyford, Victor G. 
Haller, Frank L. 
Brown, E. P. 
Miller, J. E. 
Hall, P. L. ... a 
Deans AG nee 


Expires 
Expires 
Expires 
Expires 
Expires - 
Expires 1923...................Seward 


xiv LIST OF OFFICERS 


STATE INSURANCE BOARD. 
Neville, Keith ...North Platte 
Smith, Wm. H. 
Reed, Willis E. 
Eastham, W. B. .. 
Lounsbury, R. R. 


Bays, B. R... 


Attorney General . 
nsurance Commissioner 


Sprague, H. N. Examiner . 

Katleman, Max .-Examiner . 

Fairchild, Mary A. ...............1... Assistant Actuary and 
Policy Clerk . 


Miller, Harry ........... 
Steinmann, Claudys 
Headington, D. M.... 


Bookkeeper 
Stenographer 
Hail Insurance Clerk. 


LIVE STOCK SANITARY BOARD. 


Bulla, J. H. .... --Presidemt ........:c1..:-0e00---------SOuth Omaha 

Tuck, W. H. ... .Weeping Water 
Leonard, L. W. 
Dalton, John 
Graham, Robert . 
Anderson, J. S. . 
Kline, Harry 
Amsler, W. O. 
Lockard, Ethel 
Hanna, Cecile _ 


Deputy Veterinarian . 


DEPOSITORY BONDS BOARD. 
Neville, Keith .. Governor, Chairman. 
Pool, Charles W. Secretary of State. 
Meed Willig oR 22. ed Attorney General. 


BOARD OF PHARMACY. 
Auditor. 
Land Commissioner. 


Smith, William H 
Shumway, G. L. 
Pool, Charles W. 
Reed, Willis E. 
Hall, George E. . 
Fetter, J. W. 
Ewing, 8. E. 
McDowell, J. K. 
Brookley, Will 
Haines, G. Turner. 


Maxwell 
...Creston 
.Lincoln 


LIST OF OFFICERS 


xv 


BOARD OF EDUCATIONAL LANDS AND FUNDS. 


Neville, Keith .. 
Shumway, G. L. 


Governor, Chairman. 
Land Commissioner, Secretary. 


Hall, George E. Treasurer. 
Pool, Charles W. Secretary of State. 
Reed, Willis B.-2as Attorney General. 


STATE BOARD OF HEALTH. 


Wild, William F. Health Officer . Lincoln 
Wilson, W. H. Epidemiologist Lincoln 
Zimmerer, Edmund G. Bacteriologist 


Graus, William ..... 
Hyland, May F. 
Morrissey, Chas. A. 
Tappan, Esther B. 
Lundbury, Anna E. 
Conerus, Nettie W. 
Sleeth, Alice E 


Sanitary Engineer 
Statistician, —... 
Laboratory Assistant . 


Stenographer 
...Clerk 


LABOR DEPARTMENT. 


Neville, Keith .... Commissioner 
Norman, George E. 
Connell, Dan J. 


Albee, Myrtle .... 


Stenographer 


CONSERVATION AND WELFARE COMMISSION. 


Neville, Keith . 
Avery, Samuel 
Condra, George E. 
Danielson, E. R... 


Chancellor of Universit 
Director of Soil Survey 
Sec. State Board of Agri- 

culture . 
Sheldon, A. E. ..........................Director Reference Burea 


STATE BOARD OF AGRICULTURE. 


Wolcott, R. M. 
McArdle, J. F.. 
Sass, Jacob 
Danielson, E. R. 
Barton, Mrs. Eunice K. 


President 
First Vice| Presiden 
Treasurer 
Secretary 
Clerk... 


_Lincoln 
...Lincoln 


xvi LIST OF OFFICERS 


HORTICULTURAL SOCIETY. 


Chapin, L. C. 
Marshall, C. G. 
Bliss, D. C. .... 
Youngers, Peter . 
Weber, B. R. B.... 
Howard, Prof. R. F. 
Brown, A. J. .. 
Shubert, A. M. 


First Vice Presiden 
Second Vice Presiden 


LEGISLATIVE REFERENCE BUREAU. 


Sheldon, A. E. . 
Bullock, Edna . eh 
SSN MRED oa cpacvege erma see POR EMROY teers rbagsirasieeteypsrcsrautsree Lincoln 


BOARD OF VETERINARY SURGEONS. 


Neville, Keith .... Governor North Platte 
Pool, Charles W. Secretary of State Hyannis 
OMMSRR NG, WV DNR y TIS assess ices AMADOR © Sao acres ossnreenevesepsntances sen A OWETO 


STATE LIBRARY. 


Lindsay, Harry C. Pawnee City 
Ray, Mary K.... Deputy Librarian ...Kearney 
Mallalieu, Elizabeth ................ Assistant ..... | Eek Me PB Kearney 


DEPARTMENT OF PUBLIC LIBRARY COMMISSION. 


Wyer, M. G. 
Avery, S. ... 
Clemmons, W. H. 
Lindsay, H. C. .. 
Templeton, Charlotte 
Vore, Juliet M. ......... 
Williams, Nellie ........................ 


President -.24.-%...............:.......-Lincoln 
Chancellor State University...LLincoln 
State Superintendent ..Lincoln 
State Librarian ..... .-Pawnee City 
..Lincoln 


Sommer, C. A. 


s LIST OF OFFICERS xvii 


VOTING MACHINE COMMISSION. 


Neville, Keith .... 
Pool, Charles W. 
Smith, William H.-W... 


Governor 
Secretary of State . 
10) a oe | 


North Platte 


ADVISORY STATE BOARD OF PARDONS AND 
STATE PRISON BOARD. 


Sedlacek, Dr. F. A. 
Maggi, Edward G. 
Talcott, Dr. J. M 
Johnson, E. M. 
Heagney, Matilda . 


BOARD OF CHARITIES AND CORRECTIONS. 


Neville, Keith . 
Clemmons, W. H. 
Shumway, G. L. 


Governor, Chairman. 
State Superintendent. 
Land Commissioner. 


Johnson, E. M. .. Lincoln 
Heagney, Matilda ..................... StOnORrapner = oie--.cc-5- cS Lincoln 
ADJUT T GENERAL’S DEPARTMENT. 


Cla pie ae sho oa ee Adjutant General —.....0002...... 
Ervin, C. W. -Asst. Adjutant General .. 
McCullough, O. Quartermaster Sergeant 
Detweiler, Genevieve Chief Clerk 

Williams, Ruth .Stenographer 


Koster, George E. ......................Chief Warden .... 
O’Brien, W. J. ... Supt. State Fisheries 
Whelan, Anna B. OCT OLAT Yess eyenronse 
Holmes, John Q. -Deputy Warden 

Francke, William . -Deputy Warden 
Harm, George .Deputy Warden 


Valentine 
Hastings 


xviii LIST OF OFFICERS 


BOARD OF ASSESSMENT AND EQUALIZATION. 


Neville, Keith ... 
Pool, Charles W. 
Hall, George E. 
Shumway, G. L. 
Smith, William H. 
Bernecker, O. E. .......--.-.-----+ 


Governor, Chairman. 

Secretary of State. 

State Treasurer. 

Land Commissioner. 

State Auditor. 

Secretary 2.2... ences OWATE 


BOARD OF CANVASSERS. 


Neville, Keith ......................Governor, Chairman. 
Hall, George E. ... State Treasurer. 
Smith, William H. State Auditor. 

Pool, Charles W. Secretary of State. 
Reed, Willis E. Attorney General. 


BUREAU OF PRINTING. 


Neville, Keith Governor, Commissioner. 
Scott, A. D. .... 


Heagney, Agnes . 


FOOD, DRUG, DAIRY AND OIL COMMISSION. 


Neville, Keith ... 
Murschel, Otto 


Governor, Commissioner. 


Frisbie, W. S. . 

Cushing, H. L. 

Meyers, J. B. Asst. Deputy Hotel Clerk. 
Peck, Ferne H. Seed Analyst .. 


Batty, E. G. .. Asst. Chemist 
McCain, Leslie 
Ollis, Alice ... 
Wachter, Olinda . 
Miskell, Clara .. 
Conerus, Emma 
Turner, J. P. . 
Tiller, J. F. . 
Mayo, Geo. S. 
Tusa, Anton J. 


LIST OF OFFICERS xix 


. 
Stahl, V. E. .... 
McKissick, J. W. 
Lambrecht, Carl 
Weeks, Mrs. Marie 


Wagoner, A. L. . 
Schmeid, Mell A. 


-Inspector. 


.Inspector. 
-Inspector. 


Biglin, P. J. ..... .Inspector. 
Taylor, Lloyd 
Campbell, E. F. nspector. 
Kemble, E. C. nspector. 
Bloom, M. R. . -Inspector. 
Fillman, H. L. .Inspector. 
Holm, C. C. .. 
Hecox, D. W. 
Austin, W. S. 
Buffum, W. M. ... Inspector. 


Flynn, Lawrence 
Lamere, Oliver - 
Schaupp, F. W. 
Hurley, W. J. ... 
Heenan, George .. Inspector. 
Barkalow, W. H. ..Inspector. 
COU OE FBG Soe nonce cnseecctonaress Inspector. 


.Inspector. 


FIRE COMMISSION. 
. Governor, Commissioner. 
.Chief Deputy 


Neville, Keith 
Ridgell, W. S. 
Muldoon, Mamie .. 


..-Alliance 
-Omaha 


Requartte, H. F. Assistant . .York 
McArdle, B. J. nspector Omaha 
McCune, M. G. nspector . ‘Schuyler 


McCleery, J. C. .._Inspector 
nif oe RY | IRR estan Se geermam 8ca Inspector 


Hastings 


STATE BOARD OF IRRIGATION, HIGHWAYS 
AND DRAINAGE, 


Neville, Keith ........0..........-..-..- Governor, Chairman. 
Reed, Willis E. ..Attorney General. 

Shumway, G. L. ..Land Commissioner. 
Johnson, George E. State Engineer 
Morey, E. H. Assistant Engineer 
Black, M. F. Chief Draughtsman . 


.Falls City 


XX LIST OF OFFICERS 


..--Lincoln 
-Omaha 
-North Platte 
-McCook 
-Lincoln 
-Fairbury 
-Omaha 
-Seward 
-Fairbury 
-Malcolm 


hief Road Engineer..... 
ridge Inspector . 
ridge Inspector . 
ridge Inspector . 
Bridge Inspector . 
-Accountant 
.Clerk and Stenographer 
lerk and Stenographer. 
Clerk and Stenographer. 
.Stenographer 


WATER SUPERINTENDENTS. 
....Water Division No. 1... ....Bridgeport 
....Water Division No. 2................ Crawford 


Mirick, A. S. ... 
Heckman, F. L. 
Meyers, Paul G. 
Bell, Perey M. . 
Barton, John . 
Schultz, B. L. 
Ward, Katherine 
Brandhorst, Amy 
Neville, Ruby 
Forke, Mabel .. 


Willis, R. H. . 
Francis, Page T. 


WATER COMMISSIONERS 
Chaloupka, W. F. ......... es eae ...Bridgeport 
Hartman, E. H. Lewellen 
Palmer, G. F. 
Young, W. F. . 
Radcliffe, C. A. 
Spearman, J. D. 
Gayhart, M. J. . 
Cook, John .. 
Rannie, Geo. M. 
Bailey, Floyd 
Osborne, Robert 
Willis, William . 
Liljenstolpe, C. 


North Platte 
Culbertson 
Harrisburg 
Hay Springs 
... Scottsbluff 


BOARD OF EMBALMERS. 


Mwiiier: (By. A. 2. ..<-c-s2-scncse ...Secretary 


BOARD OF NURSES 


McGreevy, Margaret ................ Secretary 


BOARD. OF DE INTISTS. 


[SE OSG 9" Weir arta Secretary -. 


SLES OR OSTEOPATHS. 


Peterson, B'S. .................-.-Secretary .. 


BOARD OF OPTOMETRY. 


Daviess nO: Ps -pAa nse ae Secretary 2... SUDerior 


TABLE OF CONTENTS. 


State Officials. 
Table of State Cases. 
Table of Opinions.... 
Report of Attorney Genera! 
Disbursement of Money... 
Moneys Collected............ 
State’s Personal Propert 
Criminal Cases in Supreme Court. 
Civil Cases in Supreme Court. 
Opinions of Attorney General 
Index to Opinions of Attorney General. 


(xxi) 


TABLE OF STATE CASES. 


Barkley v. Pool 
Bilz v. State... 
Bowen v. Karras 
Brenner v. State. 
Briggs v. Neville. 
Brown v. State. 
Bush vy. Neb. St. Railway Commission... 


C. 


Clark v. State... 
Cheney v. State. 
Cc. B. & Q. Ry. Co. v. Clarke 
Cc. B. & Q. Ry. Co. v. Neville. 
C. & N. W. Ry. Co. v. Clarke 
Cc. R. I. & P. Ry. Co. v. Clarke 
Cc. 

(e) 


. St. P. M. & O. Ry. Co. v. Clarke 
ryderman vy. State......................... 


Day v. State.. 
Dickinson v. State “Railway ‘Commission ‘of Nebrask 
Diemer-v.. Neville... eee 


F. 


Fawn Lake Ranch Company v. Cumbow. 
Fitch v. State. 
Fussell v. Stat 


(xxiii) 


CxXX 
Ixxv 
Xx 
Txix 
xx 
Ixxvii 
evii 


Ixxiv 
Ixx 
cx 
exviii 
cx 

cx 
exii 
Ixix 


Ixxiv 
evii 
exix 


exvii 
xxii 
Ixxii 


xxiv TABLE OF STATE CASES 


Gammel v. State.................. 
Genho v. State. 
Gering Irrigation District v. State Board of Irrigation 
Goemann Vv. State. 
Graham v. Piper. 
Grammar v. Stat 
Great Northern Railway Company v. Blaine County... 
RARITY, “Vs ICCC, 22555. eet ppty nepare sere eee 
Og Tage Oe ie Se ARE he. eae, 2 a ea ea 


Hauser v. State. 
Havlicek v. State. 
Hays v. State... 
Hennig v. Stat ra 
OSS Fe eee ee See 


LENT ogo) 1 Seer spon ee ce ale 

In re Central State Bank and Albert S. Whit 
In re Disbarment Otto W. Miller 
In re Knopfel. 
In re Philbert... 
In re Sieckmeyer. 
In re 
In re 
In re 


Jones v. State... 
Jordan v. State. 


Kahler v. State. 
Kearney v. Board of Commissioners of State Institutions. 
Keller v. State 
Kirk vy. State... 
Koenigstein v. State. 
Kraus v. State. 


Ixxi 
Ixxiv 
civ 
Ixix 
cix 
Ixxv 
eviii 
Ixxi 
Ixxiii 


Ixx 
Ixxi 
Ixxvii 
Ixx 
Ixx 


cxv 
exiii 
cix 
cix 
cv 
exxi 
cxv 
civ 
evi 


xix 
xix 


exii 
exi 
evi 
Ixxvi 
Ixxv 
Ixxiv 


TABLE OF STATE CASES 


L. 


Lee, Howard v. State. 
Lee, Merl v. State. 
Lukens v. State. 
Luten v. Wilson Reinforced Concrete Company 


Me. 


McShane: vy. Mitray 0. 2. o.oo ee 


[A RECS TMD pS OC Re REAR Ree 2 ae AR 
Marshall v. Bush 
Meyers v. State... 
Milligan v. State... 
Minnehan v. State. 
M. P. Ry. Co. v, Clarke.... 


N. 
Neb. State Bldg. & Loan Asso. v. Fekeres................-.20...0020l0s.-see-- 


se 


Patterson v. Morehead 
Pavicich v. State. 


Reinhardt v. State 
Rhoades v. State.. 
EGURET OIA sr SEA LO Soon to taes ooh ee eo 


St. Clair v. State 
St. J. & G. I. Ry. Co. v. Clarke... 
St. J. & G. I. Ry. Co. v. Winnett 
Samuels v. State... 
Sandlovich and Berlowitz v. State. 
Schelly v. Carlton. 
Sellers v. State... 


xKXV 


Ixxiv 
Ixxiii 
Ixxi 
eviii 


exix 


Ixxiv 
exviii 
Ixxii 
Ixxv 
Ixx 
cx 


exvii 


exii 
xxiv 


Ixxi 
Ixxvi 
Ixxii 


Ixxiii 
cx 
civ 
Ixx 
Ixxvi 
exvi 
Ixxvi 


xxvi 


TABLE OF STATE CASES 


4 
(SrrrV Ui si prs .b 2 ae alan Paani, Bare pier ie ae ia eye Asset aon erroreacy rep? e888 
State v. Adler...... xe 
State v. Andischuk xcv 
State v. Appolson xciv 
State v. Bank of Verdigre ciii 
State v. Ixxxvili 
State v. xciii 
State v. xevii 
State v. Ixxxi 
State v. xelii 
State v. Ixxxili 
State v. Ixxxiv 
State v. Ixxxvii 
State v. Ixxxvi 
State v. Ixxxili 
State v. xeviii 
State v. - Lxxxvii 
State v. Brznski_. Ixxxi 
State v. Buckley... Ixxxix 
State v. Burright. xcv 
State v. Cantoni... Ixxxvi 
State v. Chamberlain Banking House of Tecumseh. ciii 
State v. Cheslick..... xevii 
State v. C. R. I. & P. Ry. Co. exi 
State v. Christensen.. lxxxviii 
State v. Ixxxviii 
State v. Ixxxi 
State v. Ixxix 
State v. Colombo. Ixxxi 
State v. Cording.. eviii 
State v. Cosgrove. xeviii 
State v. County of Gage..... cv 
State v. County of Stanton. cv 
State v. Ixxviii 
State v. Ixxv 
State v. Ixxxiii 
State v. xeii 
State v. Ixxxiii 
State v. Dobrowski xciii 
State v. Dodson... Ixxx 
State v. Dombrowski Ixxxii 
State v. Dombrowski. Ixxxvi 
State v. Employers of Labo cxv 
State v. xcix 
State v. 3 xci 
ESI APPAR oo gsm a Fos ave ss pe ascend apa hon hor uaaae ge ti wapateese Ixxiii 


State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 


AAS ASASKAAAAAA AA AA ARSAASASAS SAS ASSAAA ASH AAA A AAAS 


TABLE OF STATE CASES 3 xxvii 


xevii 


. Farmers State Bank of Decatur exi 
. Farmers State Bank of Decatur 
. First State Savings Bank of Superior, Nebraska. 


exxii 
cv 
Ixxxvii 
xci 
Ixxxvi 
xevi 
xcix 
Ixxv 
exxi 
xc 
xeii 
xeviii 
Ixxx 
xeviii 
exviii 
xcii 
xciii 
Ixxviii 
Ixxix 
Ixxxiv 
1xxxv 
xcix 
Ixxxvii 
Ixxxvii 
xevi 
lxxx 
xcix 
Ixxxiv 
Ixxxv 
evi 
Ixxxiii 
Ixxxix 
xev 
xevii 
Ixxx 
Ixxxiv 
1xxxv 
xev 
xci 

xei 
Ixxx 
Ixxix 


Gilinsky. eaten 
Grainger Brothers Co. 
Green. 


Kahout.. 
Keenan. 


Kohlberg. 
Kohlodek. 
Kosiba_... 


Kuback. 
Kunz... 


Kuprasaitis. 


. Landrix xxviii 
. Larson... 


Ixxviii 


Exviii 


State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 


. Larson.......... 
. Larson. 


. Lovenburg. 
. McClure... 
. McDonnell. 
. McIntyre 
. Marquette. 


. Pavicich. 


AA ASAASAAAASAAAAASARSAASSAAAAAAAAAA AAR AAS ANS AAAS 


TABLE OF STATE CASES 


Lenahan. 
Leonard... 
Lovenburg.. 


0 
1) 
O’Grady.. 
O’Malley.. 
Paskus. 


Sherman. 


. Sherman. 
. Shiskind. 


xcV 
xevi 
Ixxxv 
xeiv 
Ixxxiv 
xe 

xcvi 
Ixxxii 
Ixxxvi 
Ixxxvili 
Ixxviii 
exxii 
xcili 
xei 

xei 
Ixxx 
Ixxxix 
Ixxxvili 
xevii 

(4 
Ixxxii 
exxili 
Ixxxi 
Ixxix 
exii 
Ixxxix 
Ixxxi 
xevi 
xeli 
Ixxxix 
xeviii 
xcii 
xeviii 
xeiii 
Ixxviii 
Ixxxiii 
1xxxv 
Ixxxii 
Ixxxvii 
Ixxxiv 
exxii 
xei 
xevii 
xevii 
Ixxxvii 
xciv 
xcix 


State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 


TABLE OF STATE CASES : xxix 


. Silver. 
. Silver. 


< 


Ixxxii 
xeli 
xeli 

lxxx 
xevi 
Ixxix 
xciv 
Ixxxviii 


< 


anas443 


. Stepanik.. 
. Stepanik.... xciv 
. Sudyka. xciv 
. Sumion. xev 
. Swick... xciv 
. Szygenda.. Ixxxix 
xeviii 
evii 
Ixxxii 
xe 
xciv 
xe 
xeiii 
exiii 
lxxxi 
Ixxxv 
= xcix 
Walters. - xe 
Warden. 1xxxv 
Waspel... Ixxix 
Wearne. e 
xevi 
x¢ 
exvii 
xeix 
xev 
Ixxviii 
Ixxxvi 
Ixxxix 
Ixxii 
Ixxxviii 
lxxxifi 
Ixxxiv 
Ixxxvi 


< 


4 


4 


aa 


. The Standard Oil Compan; 
. Thompson. 
. Trapino.... 


<3 


4 


< 


AAA 4848848888848 8884244558 


é Ixxix 
ex rel McGuire and Munger v. Bushman et al. 
ex rel. T. J. McGuire v. MeFarland....._.. 
ex rel. McGuire and Munger v. Mandelson 
ex rel. McGuire v. Manning......................... 


ci 


cxix 
ei 
Ixxvi 


XXX TABLE OF STATE CASES 


State ex rel. McGuire v. Manning.... 
State ex rel. McGuire and Mine Wi Means et a 
State ex rel. T. J. McGuire v. Rosenberg......... 
State ex rel. T. J. McGuire v. The Porto ayeriee Co. et al. 
State ex rel. McGuire yv. Treitschke 
State ex rel. McGuire v. Vogel Investment Company et a 
State ex rel. Flippin v. Sievers 
State ex rel. Harding and Eldredge v. Baer ay. 
State ex rel. Hare v. The Nebr. Home for Dependent Children..... 
State ex rel. Laubach v. Neville. 
State ex rel. Magney v. Cummings. 
State ex rel. Magney v. Frary et al 


State ex rel. Magney v. Magic City Realty Co. et al. 


State ex rel. Magney v. Mevis et al. 
State ex rel. Magney v. Scheschey. 
State ex rel. Magney v. Van Dohren and Bray....... 
State ex rel. Magney v. Vogel Investment Company. et al. 
State ex. rel. Magney v. Westover et al. 
State ex rel. Nebraska State Ry. Commission v. M. P. Ry. Co. 
State ex rel. Nicholas Oil Company v. Hall 
State ex rel. Reed v. Compton.... 
State ex rel. Reed v. National Fidelity & Casualty Company. 
State ex rel. Reed v. Norman... 
State ex rel. Reed v. Painless-Withers Dental mame 
State ex rel. Rix v. Shumway... is 
State ex rel. Searle v. National ‘Mutual Fire Ins. Coe 

State ex rel. Searle v. Nebraska Mercantile Mutual Ins, Cc 
State ex rel. Shields v. Taylor... 
State ex rel. Weston v. Fraconial Wedge Mutual Benefit Assn 
State ex rel. White v. Morehead... 
State ex rel. Woolridge v. Morehea 
Stone v. 
Sutter v. 


Tierman v. State. 
Titus v. State... 


U. 


U. P. Ry. Co. v. Clarke... Ae Se ee Sa ee ee, 
United States v. County of opHGrAtan 
U. S. v. Ramshorn Ditch Company... 


cii 

a 

eti 

cii 

eli 

eli 
Cxx 
exviii 
evi 
exxi 


civ 
exxii 
elit 
exiii 
exi 
Ixxvii 
Ixxiii 


Ixxv 
Ixxvi 


exii 
eit 
exix 


TABLE OF STATE CASES 
W. 


Watson, Byram, Hennig and Farrens v. Farmers State Bank of 

Decatur coset = 
“Western Irrigation District v. Riverside Irrigation District. 
Whitcomb v. Elliott. 
Whitcomb v. State. 
Whitney v. State. 
Williams v. Stat 


xxxi 


exiv 
cix 
exxi 
Ixxii 
xxiii 
Ixxvii 


TABLE OF OPINIONS. 


Adams, Bert L. 


Moratorium Law- -Military ipepvicess 
American State Bank 


Anderson, J. S. 151 
Sale and Use of Horse Flesh for Food. 
Anderson, J. S. sre 248 
Stock Food Remedies—Registration ‘Of—Manufacturers 
Not Guilty of Sedition. 

Armstrong, E. .. 122 
Barth, Charles F, 27 
Statute of Limitations—Tax “Sale. ‘Certificates. 

Barth, Charles F. 107 
Bartos & Bartos .. 82 


Beck, Anna H. 


Bell, O. C. 


Foreign Fire Insurance Company—Assessment. 


Bernecker, O. E. ......... SS Tee eet 
Taxation—State Property Exempt. 


Bernecker, O. E. 
Taxation—Exemption of Religious Societies. 

Berry, Frederick S. 
Violation ot SHigdor aye Puniemnent 


Blue Valley Mercantile Company 85 
Non-Alcoholic Liquor—Sale of. 
Board of Educational Lands and Funds 48 


Waterworks—Bonds for Operating Expenses. 
Boyle, Hugh J. 


County Board—Printing and Supplies. 


Boyle, Hugh J. 


County Sheriff— Raia: wacwarita’ 


xxxilii 
2ag 


xxxiv TABLE OF OPINIONS 


Brown, James ..... - 205 
Consolidating “School micbricta= Division: ‘of Property. 

Buck, Sam R. 87 

Campbell & Manion 80 


Driieaistec eects 
Claims and Deficiencies Committee, Hon. Soren M. Fries, Chairman.. 20 
State Treasurer—Refunding Money. 


Clemmons, W. H. 23 
Schools—Normal anrttmsne eknoracrintion: 
Clemmons, W. H. 26 
Appropriation for 
Clemmons, W. H. 32 
Clemmons, W. H. 74 


Special Bond Election in School District—Ballot. 
Clemmons, W. H. 
Apportionment of School Funds—School Entitled to Share Same. 
Clemmons, W. H. 


Village Trustees—Election of. 


Clemmons, W. H. eoreee 
Appropriation—Use Par for. Teaching. ome: amconoiice! 
Clemmons, W. H. 


Cole, A. G. 143 
Transportation of Tatardesahie Tiguarseceisire and Sale of Vehicle. 
Combs, T. F. Pew bs 
Municipal Handa Aeseatinent: 

Cotton, John M. 218 


Motor Vehicle Registration Fund—wUse of pune 
Crawford, Bryce 


ahenieee "Tax—Where Collectible. 
Crilly, Geo. G. 
Ordinance Forbidding Spans ‘of Any PrGreten ener a is Tavatite 
Crites, E. D. s 
County Sheriff_Serving Mieco: SWarrants-Milcnco 

County Commissioners. 


Curtiss, H. D. 


Deputy canvas: ripen emneneSppalainent Of. 


Dahlman, James C, ......... fase SER a a were ae 
Soldier: =punienmiedt 


Davis, D. L: . 


Daten patheereenceint Gnrarianey: 


TABLE OF OPINIONS XXXV 


Delumatre,-Cy W. 2.220 oe: Se ae . 133 
Alcohol—Gift to Hospitals. 
Demel, J. F. .. 252 
Ginatne! ‘of Schools—Lost iin Pageant’ ot ee 
Devoe, Leroy A. .... a5 


Sheriff—Traveling Expenses. 


Deve, Ba. A ca seesecngecnense - 154 
County “Physitian-—Services—Charges. 
Dolezal, Frank .................... 


Alien Enemy—Use of German Language. 


. 194 


E. 
Eastham, W. B. . 148 


Alien ompanteroniee iephrt=—Promotion ey 


F. 


Fogg, Prof. M. M. 


Liberty Bonds—Taxation. 


Fouts, Don C. 50 
County Clerk—Fees. 
Fouts, Fred 51 
Anaesthetics—Administration. 
Fuglei, Hon. 0. K. 64 


Incorporated Villages—Powers. 


G. 


Gilmore, John L. 
County Farm Den onainete ee peoureakion: rae Appointee 
Gilmore, O. S. nett 
Warrante—Tsauance { in Payment ‘of ‘School House. 
Green, T. C. ........... ers Ent 
Register of Deeds—Salary of Deputy. 
Guarantee Fund Life Association -...... 
Assessment Life Associations—Securities. 
Gunnels, Charles E. Looe 
Extermination of. iGenners Sate of Sheers 


H. 


pT) a Ls Fees SF See roo) ene fe 
Liberty Bonds—Assessment of Same. 
Hammond & Stephens Company ..... 

Signature of School, District—Validity. 


Hartford, H. H. 


Intoxicating pingee= Uses as merece: 
AI NGY, (A, cio oe aaee 


Chiropractic Practitioners—Administering Anaesthetics. 


xxxvi TABLE OF OPINIONS 


Hedglin & O’Meara .... 81 
Druggist--Permit 
Hewitt & Company, G. A. 84 
Preparations—Sale of. 
Hill, Alice C. 6 
Where School Should Be Taught— Employment of "Teachers. 
Holcomb, Silas A. 146 


Insane Person—Pension MarieyeePreueen” fron ‘Sale of 
Homestead Property. 
Hompes, J. J. 


J. 

Jackson, Lyle E. ......... 79 
James, Fred D. ae . 242 
Draft Registration Certificate—Can Not Be Held For Tadebesdneak: 
James, Richard C. rea) 


County Judge—Military iepuniniment=Resianation. 

Sames,-R, C.. 2.22... 
Tuioicatine Ti ubreenrananrtations 

Johnson, George E. 
Motor Vehicle Registration Fund—wUse of Same. 

Johnson, George E. 


Crossings or cararpaches from Highway to Restdentee = 
Replacing Same—County Not Liable. 


Johnson, H. E. 


149 
Electric Light Bonds—Signature of isleman: of eaoaed of Trustees. 
Joint Committee of the Senate and House of Representatives... 


State Treasurer—Failuré to Pay over Funds. 
Joyce, R. M. ...... 


Useful Occupation—Clubs and Societies. 


K. 


Kelly, Frank es 

Special Motor Vehicle. e Hepistration Fund—use of. 

Kerrigan, P. J. 

Taxation of Real Estate Mortgages Held by Pane iisation of 
Liberty Bonds—War Saving Stamps. 

Kingsbury, C. A. . 

Contracts—Bids for County Printing. 


Kingsbury, C. A. 
Filing Nomination Petitions—Time Limit. 
Koster, George E. 


Game ‘Laws—Violation. 
Koster, George E. 
Fur Bearing Animals—Hunting—Trapping. 


TABLE OF OPINIONS xxvii 


Koster, George E. eae Wi § 


aeennacn" oe ‘Fishing Purposes—Prosecution. 


Kucera, F. 0. zat .- 250 
Closing of Scnonia= Parent “ot Teachers’ Salaries. 
4 
Leamer, George W. ~ 128 
Consolidation of ‘Villages—Indebtedness, 
Leamer, George W. 131 
Taxation—Boundary Line Changed by River. 
Leamer, G. W. as - 190 
Flag Poles. 

Leamer, - 193 
Lehmann, Rev. J. . 204 
Permit to Preach-2Atten Enemy—Non-. Reainoaes 
Liewer,. M. T.. ...... 86 


Deputy Assessor—Mileage. 
Lightner, Louis ......... 


Motor Vehicle Rarikteation Wimnd—Tse of—County Road ante 
Highway Fund—Apportionment. 


Lightner, Louis . 
Village Boards—Intoxication of Chairman—Prosecution. 


Magney, George A. ............. 


Mayfield, E. 0. 


Tasans “Peraon—Matatenance of Relatives. 
McDonald, H. W. ....... Meee ae 
Irrigation District—Taxation. 


McDonald, K. W. 57 
Birideeat over porerieacnre Sritches —Maintavance 

McDonald, K. W. coras 62 

Irrigation Ditch ones Public enph way antenaciog of Bridge. 
McKillip, L. H. 165 
‘Removal. ‘of County Officer—Procedure. 
Mennen, W. G. .... 60 
inheritence: "Tax—Where Due. 
Mershon & Son... 86 
Druggist—Permit. 

Merrill, O. S. —... . 100 
Liquor—Advertisement by Non-Resident Firm. 

Messmore, F. W. . 152 


Chuunity- Board of Sapearicors= Filling Mneemcions 


xxxviii TABLE OF OPINIONS 


Meyer, J. J. 
Teaching Sunday schoot an Preaching in neon 
Moon, A. S. 


Useful Occupation—Sedition. 
Munn, Geo. A. 


~ County—May Purchase At Tax ‘Sale. 


Murschel, . Otto 
Sale of Flour—Sale of Imitation Butter—Permit Fee. 
Murschel, Otto 


Scales—Inspection. 


Murty, John eRe Oe 
Co-Operative Hoke watatlinnnent Unconstitutional 
N. 
Nebraska State Railway Commission .... 1 
The Nebraska State Railway grmmmtminn Panera: 

Nebraska State Railway Commission . 42 
Nebraska State Railway Commission—Approval of Missaurie 
Pacific Securities. 

PR: 

Patterson, G. D. - 100 
State Compensation Law—Application. 

Penrod, Mabel C. .. 236 
County Judge—Candidates. 

Peterson, Frank . 222 
Certificates of “Birth and Death—-Registration Fee. 

Pfeiffer, L. O. : . 164 
Probate of Foreign “Will—Fee of County Judge. 

Pickett, Henry ..... ‘7T. 
Deputy County. NOleri=_salary. 

Pomplun & Son, L. E. 83 
Powers, L. 89 
R 
Radke, F. °C.......... 21 
Teachers—Retirement. Fund. 

ee 81 
Druggist—Permit. 
Retail Druggists’ Committee, The .. 65 
Alcohol—Use of—Obtaining Santee 
Rhoades, Herbert 15 
Returning Shinment tre Riquoraaie of brseiare ona: 
Richards, C. L. 91 


Sunday Baseball. 


TABLE OF OPINIONS xxxix 


Rich, Edson ..... 
Raifroads—Shippiie ‘Ethyl MATcobol “Sate. +t Physicians. 
Ridgell, W. S. 


Gasoline—Storage Above Ground. 
Robertson, Thomas 
Inheritance Tax— Widow's eibrentead! Exempt. 


Robinson, G. F. 54 
Mother's Pension Law—Aid. 
Rodman, James A. .......... 61 
‘Escheat—Homestead. 
Rodman, James A. a. 254 


Transportation of iintosionbinee ci aay ‘of “Vehicles=sale: 
Root, W. J. .. 241 


Certificate of Deposit—When Payable. 


Ross, BB, -2..,-.:...- 219 
Candidate of Two Political ‘Parties—Affiliation with One Party Necessary. 


S. 


Safranek, Frank 


County Board—Liability. 
226 
Motor Vehicle Fund—May Be Used In Purchasing Road Machinery. 


Schmidt, H. P. ....... 


Schnurr, R. B. ....... ate RO 
Donation to Nebraslin-Gamnp-Funston-Building—County* 


Board—Authority. 


Sheldon, A. E. 


State Historical pope Use of Receipts. 
Shoettger. Wm. C. .............. = 
County Preasurer—Third Terni. 


Shreve, J. M 
Sedition—When District Court Has Jurisdiction. 


Simms, David S. 15 
Lottery. 

Sirs, David: 8. =~. ree ee 33 

Insanity Board—Fees. f; 
Simon, G. E. ........... 29 

Road Drasninne Fund—Assessor Not Eligible i Third Term— 
Residence of Road Overseer—Assessment of Piano. 

Smith, Archie M. WU 


Mueerusinee Tateciaatine Radorsale: “of. ipiador 
Smith, A. M. 


Alcohol—Selling Lemon and Vanilla Extracts. 
Smith, Ed. P. ....... 
Firemen, Policemen—Inadequate Compensation. 


xl: TABLE OF OPINIONS 
Smith, Ed. P. 231 
Mayor and Councilmen of Metropolitan Cities—Powers. 

Smith, Hon. Wm. H. 

Supreme Court Stenographers—Salaries. 


Smith, W. H. 2 
Internal Improvement Bonds—Purpose. 


Smith, W. H. 
Electric Light Line—Issuing Bonds for Same. 

Smith, W. H. -- 207 
Taking Up (Outstanding “Warratite “Isnuing Bonds for the ise are 
Smith, W. H. 

Compensation and Mileage. of Senators and Representatives 
Attending a Special Session of the Legislature. 
Smith, W. H. ..... 


District- ‘Paving Bonds—Payment. 


Smith, William H. te 239 
School Hands May, Be Issued to Compromise Tndeheanene 
Smrha, C. ..... Pe 73 
Alcohol—Used for Beverage. 

Speedie, Charles 24 


eau sSunerincendentsmawel saa: 


Stasenka, C. R. 25 
Auatice of the Dance yaceney=misdion: 

Stasenka, C. R. 90. 
Municipal Corporations =o sceecernet = werivere of Beer. 
Stasenka, C. R. - 93 
Lumber Gorporations = Vas Deltvery. of Beet Livntines Bonds. 
Stewart, C. L. 74 
Registered PhatiiactstHafdline Alcohol. 

Stewart, ORM Es :. 199 
School District Treasurer—Failure to File Bond—Filling Vacancy, 
Stidger, John S. 5 


Constables—How Elected. 
Suhr, William 


County—Trading Property. 
Suhr, William 


Sheriff—Fee for Serie! Senora: 
Suhr, William ..... 


Tcieaiton: propre =ekenption® 


Te 


Thomas, A. V. ......... 


Insane ‘Person—Maintenance. 

Tollefsen, Albert B. ............ 
Delivery of innore: 

To The Speaker of the House of Representatives ..... 

Senate—Member of House of Representatives—Election. 


TABLE OF OPINIONS xli 


: Uz. 
United States Automobile Supply Company .... 
Use of Flag on Stationery. 

United States Railroad Administration 
Employment of Telegraph perso rabies calamities 


Vi 


Vaughn, M. M. 2 
Occupation: ‘Tax—Corporations—Exemption. 


W. 

Wachob, James T. 49 
Walrath, Hon. E. A. 55 
State Board of ‘Agriculture—A ppropriation. 

Walter, Otto F. = See | 
Public School—Teaching iedea “Buropean Languagen) 
Warrington, M. C. 78 
Liquor Mavartinemente-Prakibitins: Same. 

Waters, Robert E. .. 216 
Home iar’ Shiepeaiae of Equipment. 

Wells Fargo & Company = ices i 
Workmens’ Compensation ioe ee Lidonemtieas 
AWG DOR AD) Bees Siete ee 140 
‘Aitghsl eee Aine Sime: 

Wenstrand, W. W. 17 
peverustiea madd WU WW, coe a aa enn kt ee 231 
Wild, Wm. F. aa kee 
Communicable Dis caneeenepeation of Physician's, ihipshaa! 
Wild, William F. - 173 
Carriers of Communicable Diseases—Quarantine and 
Treatment—Expenses. 

Wild, William F. moa heft 
Quarantine—County or City Liable for Expense. 

Williams, R. O. . : 99 
Physicians—Use of Alcohol. 

e 
York, N. M. .. 283 
None Partisan Palate = Gre paration= Duties: “of Glare.” 
Zimmerman, Sam .- 135 


Physicians—Illegal Practice. 


Report of the Attorney General. 


State of Nebraska, Legal Department. 
Lincoln, Nebraska, November 30, 1918. 


To Keith Neville, 
Governor of the State of Nebraska, 
Lincoln. 


Sir: 

Herewith you will find self-explanatory report of the 
department of the attorney general, covering the period 
from December 1, 1916 to December 1, 1918. 

There is now in the hands of the printer, for publication, 
manuscript of the opinions rendered by this department and 
a list of the many cases now pending in the several courts, 
in which the state is interested. 

Too great an interest can not be taken in the welfare of 
the water and irrigation rights in western Nebraska, the 
magnitude and importance of which it is difficult to esti- 
mate. There are many well informed persons who believe 
that the litigation now pending effecting the rights of water 
users and thereby the state of Nebraska, is greater and 
of more far reaching consequence and effect than any liti- 
gation which the state of Nebraska has ever had, and it 
may well be doubted whether it ever will have a legal 
controversy of the same magnitude and importance. 

The appropriation of the last legislature was not suffi- 
cient to complete the preparation and trial of the cases now 
pending and which must necessarily be brought or defended 
in the future. There should be a special appropriation 
in my judgment, of $25,000.00 for this work. A suit is 
now pending in the federal court at Denver, Colorado, 
and much of the work has been accomplished in the way 
of making necessary surveys along the South Platte River 
and gathering the necessary evidence with respect to the 
same. The celebrated case of Wyoming v. Colorado which 
has been pending for many years and was argued in the 
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supreme court of the United States, and has been, at the 
request of the supreme court, re-argued, directly effects 
the state of Nebraska. The states of Colorado and Wyo- 
ming were several years in the preparation of their case 
before it could be brought to trial. This department has 
been proceeding as speedily as possible and within the 
limits of the appropriation heretofore made in anticipation 
of the final outcome of the case in the United States su- 
preme court. The work which was commenced under my 
administration should be continued and completed and it 
will require money to do this and properly protect the 
rights of the people. 

A careful investigation into alleged trusts or monopolies 
and the proper prosecution of the same, can not be success- 
fully continued without an adequate appropriation there- 
for. The appropriation of the last legislature was wholly 
insufficient and was not enough to meet even the general 
expenses of proseeution of the cases then pending, and there 
should be an appropriation to meet expenses not only in 
the future but to cover expenses necessarily accrued and 
not paid during this bi-ennium by reason of the failure of 
the former legislature to properly meet the request of this 
department. The natural disturbances which may be ex- 
pected to arise in view of the reconstruction policy, under 
existing conditions, will necessarily absorb much time, at- 
tention and expense of the legal department. I would ree- 
ommend that there should be appropriated to my successor 
for special prosecutions the sum of $25,000.00. 

There is insufficient room at the present time, provided 
for the department of the attorney general. Extra steno- 
graphie help will be required, traveling expenses, postage 
and general maintenance will be much greater during the 
next bi-ennium, for the reasons hereinbefore given, and for 
which purpose there should be appropriated $3,000.00. 

The attorney general is a member of many administrative 
boards of the state involving duties that can not be dele- 
gated to the assistants, with the result that much of his 
time is required for this character of the work and per- 
mitting him to devote but little attention to strictly legal 
matters. This policy of imposing such duties upon the 
attorney general in my judgment, is wrong. Insofar as 
is compatible with the constitutional provision, he should 
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be relieved of these administrative duties, thus making him 
in fact, as well as in name, the legal adviser of the state 
and its officers. Frequently the law conflicts with the de- 
sired administrative policy or a supposed political expedi- 
ency. A weak or unscrupulous person in the office of at- 
torney general might then become a source of danger to 
the rights and interest of the people of the state. While 
the change as is here suggested would be sweeping, I be- 
lieve the best interests of the public require it. The work 
in this office is constantly enlarging and increasing. <A 
multitude of questions from the general public have neces- 
sarily been answered, not under strict requirement of the 
law so to do, but because experience has demonstrated that 
it takes perhaps less time to do so than to educate the 
individuals to know that it is not one of the duties of the 
office to advise except as provided in the statute. While 
adhering to the rule in a general way, it has been the policy 
of this department for many years to advise and aid the 
people whenever they feel aggrieved and thus the work may 
be expected to continue to enlarge. 
The following salary appropriations should be made: 


Attorney General 
$2,000 


Per annum 


For biennium .. rs $4,000 
Deputy Attorney General 

Per annum .. $2,000 

For biennium .. = $4,000 
First Assistant Attorney General 

Per annum $2,000 

For biennium .. ES $4,000 
Second Assistant Attorney General 

Per annum $2,000 

For biennium .. i $4,000 
Third Assistant Attorney General 

Per annum ......... ...$1,800 

For biennium z $3,600 

Per 

For $3,000 

Per 

For $1,680 
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Stenographer 


Per annum ........ 
For biennium ... 


: Stenographer 
Per annum ........ 
For biennium ... 
It is with relief and a feeling akin to pleasure that I lay 
down the duties of this office. My only regret is the sever- 
ance of the friendly and personal relations ‘existing between 
myself and my associates, and the other officers attached to 
the Capitol. To all of these friends I wish continued pros- 
perity and success; the close and friendly relations exist- 
ing between your offices and mine have been a source of 
great satisfaction to me and will be remembered by me with 
pride and pleasure long after the cares and tr ials of public 
service have been forgotten. 
To my successor ic extend my congratulations and best 
wishes for a successful administration. 
Respectfully submitted, 
WILLIS E. REED, 
Attorney General. 


DISBURSEMENTS OF MONEY APPROPRIATED BY 
THE LEGISLATURE 


Appropriations, April 1,1915 to April 1, 1917. 


ATTORNEY GENERAL'S SALARY. 


1916. 


Dee. = 1 
Dec. 16 


1917. 


Mar. 26 


Dec. 1 
Dee. 16 
Jan. 26 
Feb. 24 
Mar. 26 


By balance IR Fiesever eet 

To Willis E. Reed ...... $ 500.00 

oto 09 th CPR 2 De 3 ei 500.00 
$ 1,000.00 


DEPUTY ATTORNEY GENERAL’S SALARY. 


By balance _. 

To D. T. Barrett 166.68 

To. D. T. Barrett —. 166.66 

To D. T. Barrett, 166.66 

To D. T. Barrett = 166.68 
$ 666.68 

ASSISTANT ATTORNEY GENERAL'S SALARY. 

By Balance! ___ ae 

To G. S; Roe =... < 

TONGS ROS Aanig as eee cece 166.66 

POUCA. ROC... 166.66 

To C. S. Roe _... 166.68 
$ 666.68 


$ 1,000.00 


$ 1,000.00 


$ 666.68 


$ 666.68 


$ 666.68 


$ 666.68 


SECOND ASSISTANT ATTORNEY GENERAL'S SALARY. 


1916. 
Dec. 1 


Dec. 16 To G. W. Ayres... 


By balance .- 


xivii 


$ 666.68 
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1917. 
FC Pale amd fo ae Rae] eee oe a eee eer 166.66 
Feb. 24 To G .W. Ayres 166.66 
Mar. 26 To G. W. Ayres 166.68 


$ 666.68 $ 666.68 


LEGAL STENOGRAPHER’S SALARY. 


Dec. 1 By balance ............ 
Dec. 16 To Josephine Nee 


$ 500.00 


Jan. 29 To Josephine Wild . 125.00 
Feb. 24 To Josephine Wild .. 125.00 
Mar. 26 To Josephine Wild —......... 2121 125.00 


$ 500.00 $ 500.00 


STENOGRAPHER’S SALARY. 


PIGS, col BSBA NCO oo 2 oe a end ae ho ec a $ 280.00 
Ose.c16 = To-Mahel Mates <...- sp OD 


Jan. 26 To Mabel Estes 70.00 
Feb. 24 To Mabel Estes 70.00 
Mar. 26 To Mabel Estes 70.00 


$ 280.00 $ 280.00" 


POSTAGE, STATIONERY AND OTHER OFFICE EXPENSES. 


1916. 
Dec. 1 To balance ........... 
Dec. 6 To Lawyers Co- Gana Publishing Sone 


$ 1,453.21 


pany .. 2.00 
Dec. 9 To Lincoln Telephone Company 19.30 
Dec. 13 To Western Union Telegraph Company 7.61 
Dec. 13 To G. O. Hearn .......... 65.00 
Dec. 28 To West Publishing conipeny. 4.00 

1917. 

Jan. 3 To Western Union Telegraph Company. 6.45 
Jan. 26 To Office Equipment & Supply Company 18.00 
Jan. 29 To Harry Porter ............... 4.00 
Feb. 1. To Lincoln Telephone Coupaiis 18.15 
Feb. 6 To Western Union Telegraph Company. 1.13 
Feb. 9 To Lincoln Telephone Company .... 19.10 


DISBURSEMENTS xlix 


Feb. 12 To Lawyers Co-operative Publishing Com- 


pany 2.00 
Feb. 24 To H. C. Lust & Company . 8.50 
Mar. 1 To State Journal Company . 11.00 
Mar. 3 To Harry Porter 2.10 
Mar. 6 To Lincoln Telephone Company ......... 15.49 
Mar. 8 To Western Union Telegraph Company 93 
Mar. 10 To West Publishing Company 10.00 
Mar. 23 To Macmillan Company 2.25 
Mar. 26 To Harry Porter 2.75 
Mar. 28 To Lincoln Paper Company 3.00 


Mar. 28 To Sanitary Towel & Laundry Company..:. 6.00 


Apr. 4 To E. D. Lee Ess 75.00 
Apr. 10 To Lincoln Telephone Company 14,10 
Apr. 17 To M. E. Logan 42.75 
Apr.'26 To L. C. Smith & Bros. 9.00 
Apr. 26 To R. H. Gillespie 75 
Apr. 26 To Western Union Telegraph Company 3.00 
May 2 To Lincoln Paper Company 75 
May 9 To Lincoln Telephone Company 16.10 
May 15 To Western Union Telegraph Compan 50 
June 6 To Lincoln Telephone Company 27.50 
June 9 To Office Equipment & Supply Company 109.50 
June 9 To American Express Company 1.35 
June 11 To Western Union Telegraph Company 3.99 
June 21 To West Publishing Company 9.00 
June 23 To M. E. Logan ...... 14.25 
July 3 To Harry Porter ..... 27.85 
July 7 To L. C. Smith & Bros. 76.05 
July 10 To Lincoln Telephone Company 38.10 
July 10 To Western Union Telegraph Company 3.33 
Aug. 6 To Office Equipment & Supply Company. 9.00 
Aug. 6 To Western Union Telegraph Company 1.30 
Aug. 8 To Lincoln Telephone Company a 21.95 
Aug. 10 To Office Equipment & Supply Company... 13.50 
Aug. 10 To American Electric Company 3.55 
Aug. 31 To A. H. Chapman. .......... 10.00 
Sept. 7 To Logan Printing Company 5.50 


Sept.10 To H. C. Lust & Company... 4.50 


16.25 


Sept.19 To Lincoln Telephone Company = 

Sept.25 To B. D. Workman Se . 50.00 
Sept.28 To Sanitary Towel & Laundry Company ... 6.00 
Oct. 2 To Harry Porter 24.25. 
Oct. 6 To Western Union Telegraph Company 3.92 
Oct. 9 To Rudge & Guenzel 5.00 


Oct. 13 To Lincoln Telephone Company .................... 17.55 
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Nov. 9 To Lincoln Telephone & Telegraph Com- 


pany 18.95 
Nov. 14 To Western Union Telegraph Company 2.73 
Nov. 14 To Remington Typewriter Company 10.00 
Nov. 24 To Lawyers Co-operative Company 2.00 
Dec. 4 To West Publishing Company 8.00 
Dec. 7 To Lincoln Telephone Company : 14.45 
Dec. 7 To Western Union Telegraph Company 3.98 

1918. 

Jan. 7 To Logan Binding Company ................. 6.25 


Jan. 7 To Western Union Telegraph Gompais as 1.30 


Jan. 7 To Geo. O. Hearn 30.00 
Jan. 16 To Claflin Printing Company 13.50 
Jan. 17 To Thomas Nelson & Company ... 10.00 
Jan. 31 To Lincoln Telephone Company . 14.90 
Feb. 4 To Harry Porter .............. 5.50 
Feb. 6 To Western Union Melexraphe doneny 1.73 
Feb. 8 To Remington Typewriter Company .. 3.90 
Feb. 11 To Lincoln Telephone Company . 20.35 
Feb. 11 To Beacon Press 9.50 


Mar. 6 To Adams Express Company .. arene See 2.96 


Mar. 7 To Western Union Telegraph Company’. oe 3.06 
Mar. 20 To L. C. Smith & Bros. Typewriter Com- 

PNY) Pet 57.55 
Mar. 27 To Lincoln Telephone Company 18.80 
Mar. 28 To Geo. O. Hearn 60.00 
Apr. 1 To Sanitary Towel & Laundry Company _ 6.00 
Apr. 5 To Western Union Telegraph Company .... 4.08 
Apr. 5 To Lincoln Telephone Company .............. 19.30 
Apr. 10 To West Publishing Company bo 4.00 
Apr. 16 To Office Equipment & Supply Company .... 16.28 
Apr. 25 To Office Equipment & Supply Company .... 41.00 
Apr. 25 To Underwood Typewriter Company 92.25 
May 4 To State Journal Company ........... > 21.50 
May 8 To Western Union Telegraph Combeny C= 1.39 
May 8 To H. O. Lust & Company ........0....... 4.50 
May 11 To Lincoln Telegraph Company 22.25 
May 11 To balance unexpended 7.35 


$ 1,453.21 $ 1,453.21 
FOR USE OF ATTORNEY GENERAL IN PROSECUTIONS. 


1916. 
Dec. 1 By balance ............ 
Dec. 4 To Morton Manenene 
Dec. 4 ToC. P. Hitch 


$ 3,391.37 


3.00 
55 


Dec. 
Dec. 
Dee. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dee. 
Dec. 
Dec. 
Dee. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


DISBURSEMENTS 


To C, P. White, Jr. 
To C. W. Bishop 
To Capitol Brief Company 
To G. W. Bonnell 
To Leon Huckins 
To J. B. Warner . 
To Frank Dewey 
To G. W. Bonnell 
To Capital Brief Company 
To F. W. Coleman . 
To C. P. White 
To G. W. Bonnell 
To Q. M. Ellis 
To W. E. Reed ... 
To A. F. Mullen 
To Eastman Bros. 
To D. T. Barrett . 
To D. T. Barrett 


To Felix Newton ............... ao Se 
To W. H. Van Cleve 
To A. Wekesser 
To W. A. Cole .. 
To Anna Gladys 
To Ethel Jones 
To Wesley Jones .... 
To John Cutright + 
To Marie Carstens 
To, DP. Barrett: 
To Geo. W. Bonnell 
To R. C. Hoyt 
To Capital Brief Company 
To F. W. Coleman . 
To G. W. Bonnell 
To Charles S. Roe 
To Helena Carroll - 
To G. W. Ayres . 
To J. C. Miller 
To Emma Hahlbeck 
To Capital Brief Company 
To D. T. Barrett . 
To D. T. Barrett 
To A. Wekesser . 
To J. H. Broady 
To A. Wekesser 
To A Wekesser . 
To Alice- GC: Stanleyst.o soc es 


li 


lii 


Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
May 
May 
May 
May 
May 
May 
June 
June 
June 
June 


15 
15 
19 
9 
21 
23 
30 


To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 


To balance unexpended 


By 


To 
To 
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D. T. Barrett 
G. W. Ayres ..... 
F. J. Sutcliffe ... 
Alice C. Stanley . 
A. Wekesser 
Cc. C. Allen . 
A. Wekesser 
J. S. Baer ..... 
H. C. Lindsay . 
A Wekesser 


Supt. of Documents 


A. Wekesser .. 
W. E. Butler 
E. R. Merrill 
A. Wekesser 
A. Wekesser ...... 
D. T. Barrett 
D. T. Barrett 
G. W. Bonnell 
Felix Newton 
Cc. S. Allen ... 
A. Wekesser 
Wallace R. Lane 
Wallace R: Lane 
D. T. Barrett .... 


Cornell Photo Supply Company 


A Wekesser 
R. C. Hoyt . 


13.85 
2.90 
145.45 
48.00 
25.80 
50.00 
70.20 
7.25 
34.70 
8.40 
1.00 
4.80 
3.00 
20.00 
36.00 
9.00 
10.20 
11.75 
32.74 
96.15 
8.00 
143.00 
450.18 
315.00 
4.40 
1.75 
4.80 
6.05 
60.71 


$ 3,391.37 


EXPENSES IN IRRIGATION MATTERS. 


balance 
Leroy Cochran 
F. H. Mudge ... 
Morrow & Morrow 
D. D. Price 

W, E. Reed. ........ 
C. A. Liljenstolpe 


F. C. Magruder 
F. H. Mudge ... 
Leroy Cochran . 
C. A. Liljenstolpe 


-$° 165.98 
75.70 
120.40 
125.00 
76.95 
156.00 


48.95 
10.48 
150.00 
150.00 


$ 3,391.37 


$ 4,128.04 


DISBURSEMENTS liti 


Feb. 1 To D. D. Price .. 221.77 
Feb. 1 To Leroy Cochran 180.00 
Feb. 28 To R. Ls Cochran .... 100.44 
Feb. 28 To C. A. Liljenstolpe 175.11 
Mar. 1 To D. D. Price .... 125.00 
Mar. 30 To D. D. Price . 125.00 
Mar. 30 To C. A. Liljenstolpe 150.00 
Apr. 28 To C. A. Liljenstolpe . 176.81 
Apr. 30 To D. D. Price 104.00 
May 31 To C. A. Liljenstolpe . 155.64 
June 4 To C. J. McNamara 72.58 
June 6 To D. D. Price 125.00 
July 3 To C. J. McNamara . 190,74 
July 3 To R. F. Nosky ....... 104.61 
July 3 ToC. A. Liljenstolpe 150.00 
July 5 To D. D. Price ....... 201.68 
July 5 To G. W. 53.33 
July 23 To W. E. 111.86 
July 20 To C. A. Liljenstolpe 150.00 
Aug. 6 To C. J. McNamara 229.84 
Aug. 6 To R. F. Nosky 126.82 


Dec. 31 To balance unexpended 0.00.20... 18.35 
$ 4,128.04 $ 4,128.04 


APPROPRIATIONS. 
April 1, 1917 to April 1, 1919. 


ATTORNEY GENERAL'S SALARY. 


1917. 
Apr. By appropriation... oii ec dias $ 4,000.00 
June 25 To Willis E. Reed . 500.00 
Sept.25 To Willis E. Reed 500.00 
Dec. 17- To Willis E. Reed 500.00 
1918. 
Mar. 26—To. Willis BE. Reed. 252588. ee ane 500.00 
June 25 To Willis E. Reed ... 500.00 
Sept.30 To Willis E. Reed . 500.00 
Nov. 30° To balance naexpencccs 1,000.00 


$ 4,000.00 $ 4,000.00 
DEPUTY ATTORNEY GENERAL’S SALARY. 


1917. 
Apr.. 1 By appropriation 
Apr. 26 To D. T. Barrett 


$ 4,000.00 


$ 166.66 
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May 28 To D. 166.66 
June 25 To C. 166.68 
July 26 ToC. 166.66 
Aug. 25 To C. 166.66 
Sept.25 To C. 166.68 
Oct. 25 To C. 166.66 
Nov. 27 To C. 166.66 
Dee. 17 -To.-C. 166.68 
1918. 
Jan. 25 ToC. 8S. 166.66 
Feb. 23 To C. S. 166.66 
Mar. 25 To C.S 166.68 
Apr. 26 ToC. S 166.66 
May 25 ToC. S 166.66 
June 25 ToC. S. 166.68 
July 25 ToC. S 166.66 
Aug. 23 To C. S. 166.66 
Sept.27 To C. S. 166.68 
Oct. 25 To C. S. 166.66 
Nov. 25 To C. S. 166.66 
Nov. 30 To balance unexpended 166.68 


$ 4,000.00 $ 4,000.00 


FIRST ASSISTANT ATTORNEY GENERAL’S SALARY. 


1917. 


Apr. 1 By appropriation $ 4,000.00 


Apr. 26 To C. S. Roe .. $3 166.66 
May 28 To C. S. Roe 166.66 
July 26 To J. L. Cutright . 166.66 
Aug. 25 To J. L. Cutright . 166.66 
Sept.25 To J. L. Cutright - 166.68 
Oct. 25 To J. L. Cutright - 166.66 
Nov. 27 To J. L. Cutright - 166.66 
Dec. 17 To J. L. Cutright . 166.68 
1918. 
Jan. 25 To J. L. Cutright . 166.66 
Feb. 23 To J. L. Cutright . 166.66 
Mar. 25 To J. L. Cutright . 166.68 
Apr. 26 To J. L. Cutright . 166.66 
May 25 To J. L. Cutright . 166.66 
June 24 To J. L. Cutright . 166.68 
July 25 To O. L. Jones 166.66 
Aug. 23 To O. L. Jones 166.66 
Sept.27 To O. L. Jones 166.68 
Oct. 25 To O. L. Jones 166.66 


Nov. 25 


To O. L. Jones 
Nov. 30 To balance unexpended . 
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166.66 
833.36 


lv 


$ 4,000.00 $ 4,000.00 


SECOND ASSISTANT ATTORNEY GENERAL’S SALARY. 


1917. 


Apr. 1 By appropriation 


Apr. 26 
May 28 
June 25 
July 26 
Aug. 25 
Sept. 25 
Oct. 25 
Nov. 27 
Dec. 17 
Jan. 25 
Feb. 25 
Mar. 25 
Apr. 26 
May 25 
June 25 
July 25 
Aug. 23 
Sept. 27 
Oct. 25 
Nov. 25 
Nov. 30 


To 
To 
To 
To 
To 
To 


To balance unexpended . 


4 
° 
AaAARsAgareaaAAsaneaaa 


Hake e eee e ede sashes as 


Ayres 
Ayres 


Ayres . 
. Ayres 
Ayres . 
Ayres . 
Ayres . 
Ayres . 
Ayres . 
Ayres . 
Ayres . 
Ayres . 
Ayres . 
Ayres . 
Ayres . 
Ayres . 
Ayres - 
Ayres . 
Ayres . 


Ayres 


166.66 
166.66 
166.68 
166.66 
166.66 
166.68 
166.66 
166.66 
166.68 
166.66 
166.66 
166.68 
166.66 
166.66 
166.68 
166.66 
166.66 
166.68 
166.66 
166.66 
666.68 


$ 4,000.00 


$ 4,000.00 $ 4,000.00 


THIRD ASSISTANT ATTORNEY GENERAL’S SALARY. 


1917. 
maps 7 
May 28 
June 25 
Aug. 4 
Aug. 25 
Sept. 25 
Oct. 25 
Nov. 27 
Dee, 17 

1918. 
Jan. 25 


By appropriation 


To J. L. Cutright 
To J. L. Cutright 


aaeaaa 


. Munger 
. Munger 
- Munger .. 
. Munger 
'. Munger 
. Munger 


. Munger 


150.00 
150.00 
111.29 
150.00 
150.00 
150.00 
150.00 
150.00 


150.00 


$ 3,600.00 


1917. 
Apr. 1. 
Apr. 26 
May 28 
June 25 
July 26 
Aug. 25 
Sept. 25 
Oct. 25 
Nov. 27 
Dec. 17 

1918. 
Jan. 25 
Feb. 23 
Mar. 25 
Mar. 25 
Apr. 26 
May 25 
June 25 
Aug. 17 
Aug. 23 
Sept. 27 
Oct. 25 
Nov. 25 
Noy. 30 


To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 
To 


To 


By 
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A. C. Munger 150.00 
A. C. Munger 58.04 
Josephine Wild 91.96 
Josephine Wild 150.00 
Josephine Wild 150.00 
Josephine Wild 150.00 
Josephine Wild ... 150.00 
Josephine Wild .. 150.00 
Josephine Wild ... 150.00 
Josephine Wild 150.00 
Josephine Wild 150.00 
balance unexpended 788.71 
$ 3,600.00 
LEGAL STENOGRAPHER’S SALARY. 
appropriation .. 
Josephine Wild 125.00 
Josephine Wild 125.00 
Josephine Wild 125.00 
Josephine Wild 125.00 
Josephine Wild 125.00 
Josephine Wild 125.00 
Josephine Wild 125.00 
Josephine Wild 125.00 
Josephine Wild 125.00 
Josephine Wild 2... cceceseeeeeeeeeeceeeees 125.00 
Josephine Wild 125.00 
Josephine Wild 48.39 
Mabel Estes 76.61 
Mabel Estes 125.00 
Mabel Estes .. 125.00 
Mabel Estes .. 125.00 
Mabel Estes .. 60.45 
Mabel Estes - 72.54 
Mabel Estes 125.00 
Mabel Estes .. 125.00 
Mabel Estes ..... 125.00 
balance unexpended 617.01 
$ 3,000.00 


STENOGRAPHER’S SALARY, 


appropriation 


$ 3,600.00 


$ 3,000.00 


$ 3,000.00 


$ 1,680.00 


Apr. 26 
May 28 
June 25 
July 26 
Aug. 25 
Sept. 25 
Oct. 25 
Nov. 27 
Dec. 17 
1918, 
Jan. 25 
Feb. 23 
Mar. 25 
Mar. 25 
Apr. 26 
May 25 
June 25 
July 25 
Aug. 23 
Sept. 27 
Oct. 25 
Nov. 25 
Nov. 30 


POSTAGE, STATIONERY AND OTHER OFFICE EXPENSES. 


1917. 
Apr 1. 

1918. 
May 11 
May 21 
May 21 
May 25 
May 25 
June 3 
June 7 
June 7 
June 26 
June 26 
July 1 
July 10 
July 13 
July 16 
July 18 
July 26 


DISBURSEMENTS 


To Mabel Estes 
To Mabel Estes 
To Mabel Estes 
To Mabel Estes .. 
To Mabel Estes ... 
To Mabel Estes .. 
To Mabel Estes .. 
To Mabel Estes 
To Mabel Estes .. 


To Mabel Estes 
To Mabel Estes .. 
To Mabel Estes ... 
To Ernestine Parker .. 
To Ernestine Parker 
To Ernestine Parker 
To Ernestine Parker 
To Ernestine Parker 
To Ernestine Parker 
To Ernestine Parker 
To Ernestine Parker 
To Ernestine Parker 
To balance unexpended -.....22...22-.2.22.ccceeeeeees 


Wii 


$ 1,680.00 $ 1,680.00 


BY appropriation: 22. oe 


Balance 1915-1917 appropriation ........00200..... 
To B. F. Bowen & Company 
To B. D. Workman .......... 
To Office Equipment & Supply Compan 
To Office Equipment & Supply Compan 
Oy RAPE Ys COLL OR > 5 cs tence nag eee 
To Lincoln Telephone Company ............ 
To Western Union Telegraph Company 
To West Publishing Company ... 
To Line-a-Time Mfg. Company . 
To Charles W. Pool .............. 
To Western Union Telegraph Company 
To McCoy Electric Company ............... 

To Lincoln Telephone Company 
To Office Equipment & Supply Compan: 
To Korsmeyer Company . 


$ 2,500.00 


7.35 
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To-Harry Porter oo) 2 1.05 
To Lincoln Telephone Company 14.25 
To Western Union Telegraph Company 1.92 
To M. E. Logan 31.50 
To Woodruff Bank Note Company 53.50 
To Lincoln Telephone Company 23.10 
To West Publishing Company 4.00 
To Western Union Telegraph Company .... 1.30 
To Sanitary Towel & Laundry Company .... 7.00 
To J. H. Clark ... 70.00 
To Harry Porter 25.44 
To Lincoln Telephone Company .. 19.20 
To Lincoln Telephone Company 11.75 
To Western Union Telegraph Company 6.01 
To balance unexpended 2,024.68 


$ 2,507.35 $ 2,507.35 


USE OF ATTORNEY GENERAL IN PROSECUTIONS. 


By appropriation 


To C. C. Alley 25.00 
To Eastman Bros. 285.80 
To E. J. Kates 200.00 
To G. W. Ayres 20.34 
To A. Wekesser 13.80 
To D. T. Barrett 12.00 
To C. S. Pool ... 1.50 
To E. J. Kates . 31.51 
To E. J. Kates . 200.00 
To Robert Smith 37.00 
To Lem Tibbets 1.75 
To G. N. Mechan 36.25 
To E. J. Kates .... 24.30 
To M. L. Clark 52.50 
To A. Wekesser 7.80 
To A. C. Munger .... 18.55 
To W. T. Thompson 200.00 
To E. J. Kates . 200.00 
To G. W. Ayres 7.68 
To W. H. Field 6.00 
To A Wekesser .. 19.80 
To A. Wekesser 11.40 
To A. Wekesser .. 6.00 
To J. L. Cutright 24.55 
To A. C. Munger 33.85 


Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 


Sept. 
Sept. 
* Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 


Oct. 
Oct. 


Oct. = 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Nov. 
Nov. 
Nov. 


To 
To 
To 
To 


To 
To 
To 
To 
To 


To 
To 
To 
To 


DISBURSEMENTS 


PU eabes’ <,.c:.car ephemera ere oot 
Robert Smith 
M. L. Clark .... 
C. W. Pearsall 
Cc. S. Roe ... 
A. C. Munger . 
A. C. Munger. .. 
C. C. Williams .. 
Willis E. Reed 

K. M. Anderson 
M. L. Clark ... 

A. Wekesser . 

E. J. Kates 
A. Wekesser 
A Wekesser ... 
A. C. Munger . 
CS hoe —_~. 
Norris Brown . 
W. E. Reed - 
J. L. Cutright 
E. P. Hovey 
E. J. Kates . 
J. S. Taggart . 
E. J. Kates ... 
Wekesser ... 
C. Munger 
Wekesser ...... 
W. E. Reed . 
A. C. Munger 
A. Wekesser 
Hogan Linotyping Company 
M. L. Clark 
J. S. Baer 
E. J. Kates - 
A. Wekesser ... 
Nicolai & Son 
A. C. Munger . 
Florence Price 
Grace House - 
A. Wekesser 
E. J. Kates 
C. W. Pearsall - 
A. C. Munger 
E. J. Kates . 
W. E. Reed 
H. C. Lindsay 
Alex Wekesser .. 


A. 
A. 
A. 


26.58 
3.00 
1.75 

305.22 
3.55 
22.40 
17.20 
137.15 
173.00 
2.00 

19.40 
8.40 

200.00 

10.20 

10.20 

49.14 
3.75 

350.00 

13.95 

5.20 
121.72 
200.00 

11.20 

19.85 
6.60 

55.60 

10.20 

28.49 

153.00 
7.80 

12.35 

64.70 
5.00 

25.91 
8.40 

10.00 

73.55 

90.40 

130.00 
12.60 
200.00 
97.15 
16.60 
167.55 

54.72 

22.75 

10.20 


lix 


Ix 


Novy. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 


Jan. 
Jan. 
Jan. 


Jan. 


Jan. 
Jan. 
Jan. 
Jan. 


Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


Feb. 


Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Apr. 
Apr. 
Apr. 


'o Robert Smith 
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ses ELOS POM Oe oe arc ee erent 
E. J. Kates .... 
Michael L. Clark . 
Frederick H. Gurtler 
Norris Brown 
A. Wekesser .. 
Sampson & Dillon 
E. J. Kates .... 
A. C. Munger 
A. Wekesser ... 
A. C. Munger 
J. S. Baer 
Emma J. Hedges .. 
E. J. Kates .... 
J. L. Cutright . 
A. Wekesser 
F. H. Gurtler 


E. J. Kates .. 
Norris Brown 


C. Munger 
J. Kates 
M. Gayle 
C. Williams . 
SRoes: 
J. Kates 
. Wekesser 
E. J. Kates 
Smith & Hulse 
A. C. Munger ... 
W. T. Thompson 


PrHOQaUmD 


Tt 
G. 
Ww. 

Cc. a 
Wekesser 
J. sore! 2 
Ss. 
C. 


M. 
Cc. 
R. 
A. 
E. 
Cc. 
A. 


pores 
A. C. Munger 
Strode & Beghtol 
A Wekesser ..... f 
A. Wekesser 
E. J. Kates 
W. T. Thompson 
A. Wekesser .... ‘ 
BR ape 2 Gr ieee eran bees otra vary Ra 


68.47 
56.07 
12.00 
16.00 
250.00 
19.20 
28.75 
106.66 
52.17 
6.00 
24.25 
7.95 
56.20 
56.59 
4.44 
10.20 
14.75 
35.65 
175.00 
250.00 


92.45 
22.65 
65.55 
436.27 
143.34 
200.00 
15.60 
73.94 
270.00 
60.86 
200.00 
239.25 
127.15 
5.00 
4.80 
200.00 
47.13 
31.65 
22.85 
6.25 
74.80 
10.00 
200.00 
12.45 
17.40 
125.00 


Apr. 
Apr. 
May 
May 
May 
May 
May 
May 
May 
June 
June 
June 
June 
June 
June 
June 
July 
July 
July 
July 
July 
July 
July 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug, 
Aug. 
Sept. 


Sept. 


Sept. 


Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 
Sept. 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 


DISBURSEMENTS 


To Josephine Wild 
To J. L. Cutright 
To A. Wekesser .. 
To Wallace R. Lane 
To J. S. Baer ... 
To A Wekesser 
To A Wekesser ..... 
To Elise H. Sutcliffe 
To E. J. Kates 
To A, Wekesser 
To W. T.; Thompson 


To Mrs. C. F. Bush . 
To G. W. Ayres .. 
To J. C. Miller 
To Claudys Steinman 
. L. Jones 
. Wekesser 
. J. Kates 
. C. Lindsay 
8. Roe. .... 
. Wekesser - 
J. Kates .. 
To Robert Smith 


a 
° 
° 


Lae} 
° 
He > 


3 
o 
Hrpoa 


To A. Wekesser 
To J. S. Baer 

To E. J. Kates 
To E. J. Kates 
To C. S. Roe ..... 
To A. Wekesser 
To E. J. Kates 


To Willis E. Reed 
To A. Wekesser 
To A. Wekesser 
To Lem Tibbetts 
To A. Wekesser 
To C. S. Roe 

To E. J. Kates 


5.63 
1.75 
24,20 
500.00 
10.00 
11.10 
7.20 
58.66 
50.00 
5.40 
55.30 
72.04 
2.45 
2.00 
50.00 
23.50 
5.66 
8.38 
9.00 
11.80 
50.00 
22.75 
10.00 
14.30 
5.00 
19.54 
14.40 
50.00 
40.45 
5.06 
18.00 
15.60 
18.00 
13.45 
25.75 
61.55 
50.00 
6.41 
9.40 
3.50 
200.82 
2.40 
4.30 
1.25 
4.80 
17.36 
19.75 


Isxi 


Ixii 


Oct. 

Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 


30 


30 


re) iS) 
CAwmhaan 


te 
oo 


To 
To 
To 
To 
To 
To 
To 
To 
To 
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E. J. Kates me 50.00 
A. Wekesser 11.40 
C. S. Roe .. 16.16 
A. Wekesser 13.20 
A. Wekesser 4.80 
E. J. Kates 50.00 
W. T. Thompson - 125.00 
Lo cots 0) 40) Sara ere 6.34 
balance unexpended 2,194.14 

$12,500.00 


EXPENSES IN IRRIGATION MATTERS. 


appropriation 

Janet Jacobsen 100.00 
Janet Jacobsen 100.00 
Janet Jacobsen 100.00 
Janet Jacobsen 100.00 
G. W. Bates - 165.74 
D, D:- Price 192.47 
Cc. A. Liljenstolpe 150.00 
GW. ‘Bates: 162.60 
D. D. Price 187.00 
R. F. Nosky 120.10 
Cc. J. McNamara 206.95 
Janet Jacobsen 100.00 
G. W. Bates .... 161.95 
D. D. Price .. 197.83 
G. E. Prosser 7.00 
F. Newton 30.25 
W. E. Reed 8.62 
C. A. Liljenstolpe 182.67 
Cc. P. Craft .. 350.00 
J. G. Beeler 350.00 
Janet Jacobsen ... 100.00 
C. A. Liljenstolpe 150.00 
F. Newton 113.40 
D. D. Price 187.00 
G. W. Bates .. 162.00 
G. W. Bates 53.53 
Cc. A. Liljenstolpe 150.00 
Felix Newton . 114.85 
Janet Jacobsen 100.00 
D. Dz Price .. 190.17 


Janet Jacobsen 100.00 


$12,500.00 


$22,500.00 


DISBURSEMENTS Ixiii 


1918, 
Jan. 2 To Felix Newton 120.00 
Jan. 7 To C. A. Liljenstolpe 150.00 
Jan. 7 To W. V. Hoagland : 350.00 
Jan. 9 To J. M. Wild .... 34.85 
Jan. 15 To D. D. Price .... 125.00 
Jan. 25 To Janet Jacobsen 100.00 
Jan. 28 To Felix Newton 156.63 
Jan. 28 To C. A. Liljenstolpe 150.00 
Feb. 7 To J. J. Halligan 140.00 
Feb. 23 To Janet Jacobsen ... 100.00 
Feb. 25 To C. A. Liljenstolpe 187.15 — 
Feb. 25 To Felix Newton ... 132.52 
Mar. 6 ToC. F. Sturtevant 93.26 
Mar. 6 To V. A. Stubblefield 47.38 
Mar. 6 To A. B, Alley . 34.58 
Mar. 8 To D. D. Price . 144.70 
Mar. 25 To Janet Jacobsen ... 100.00 
Mar. 25 To C. A. Liljenstolpe 198.42 
Mar. 25 To Felix Newton - 143.32 
Apr. 10 To D. D. Price ..... 125.00 
Apr. 10 To V. A. Stubblefield 95.44 
Apr. 10 To C. F. Sturtevant . 194.25 
Apr. 12 To A. B. Alley 107.52 
Apr. 26 To Janet Jacobsen ... 100.00 
Apr. 26 To C. A. Liljenstolpe 150.00 
Apr. 26 To Felix Newton 134.00 
May 2 To D. D. Price .... 125.00 
May 2 To C. F. Sturtevant . 143.37 
May 4 To L. R. Ferguson 120.37 
May 8 To Alfred C. Munger 350.00 
May 25 To Janet Jacobsen 100.00 
May 25 To Felix Newton ... 130.40 
May 25 To D. D. Price 125.00 
June 3 'To C. J. Liljenstolpe 150.00 
June 4 To C, J. McNamara . 72.57 
June 4 To R. F. Nosky .... 47.33 
June 10 To C. F. Sturtevant . 194,17 
June 10 To L. R. Ferguson 157.90 
June 20 To Alfred C. Munger 24.98 
June 24 To Felix Newton 147.12 
June 26 To C. A. Liljenstolpe 173.34 
June 29 To D. D. Price - 125.00 
July 1 To Janet Jacobsen 100.00 
July 6 ToC. J. McNamara 186.60 
July 6 To R. F. Nosky .. 125.30 
July 6 ToC. F. Sturtevant 187.35 
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July 6 To L. R. Ferguson 157.00 
July 10 To F. A. Wright - 1,025.25 
July 11 To G. M. Rannie 21.00 
July 22 To M. C. McWilliams 60.00 
July 25 To Janet Jacobsen 100.00 
July 25 To Morrow & Morrow 1,031.75 
July 25 To Felix Newton 137.19 
July 25 To C. A. Liljenstolpe 150.00 
Aug. 3 To C. J. McNamara . 169.05 
Aug. 8 To R. F. Nosky .... 124.05 
Aug. 3 To D.D. Price .. 125.00 
Aug. 3 ToC. F. Sturtevant . 188.23 
Aug. 3 To Gordon Linder ... 79.73 
Aug. 13 To L. R. Ferguson . 78.50 
Aug. 23 To Janet Jacobsen . 100.00 
Aug. 23 To D. D. Price ..... 125.00 
Aug. 23 To F. C. Magruder - 110.00 
Aug. 27 To Felix Newton - 156.29 
Aug. 27 To C. A. Liljenstolpe 150.00 
Aug. 27 To R. F. Nosky ... 129.50 
Sept. 3 To C. J. McNamara . 58.06 
Sept. 3 To C. F. Sturtevant 190.54 
Sept. 5 To Gordon Linder . 160.64 
Sept.27 To Janet Jacobsen . 100.00 
Sept.30 To C. A. Liljenstolpe 150.00 
Sept.30 To R. F. Nosky _....... 122.95 
Sept.30 To Felix Newton ........ 144.29 
Oct. 4 To Charles Sturtevant 209.40 
Oct. 4 To Gordon Linder ... 81.10 
Oct. 4 To James Personette 79.30 
Oct. 25 To Janet Jacobsen . 100.00 
Oct. 25 To Felix Newton 150.36 
Oct. 28 To D. D. Price .. 125.00 


Oct. 28 ToC. A. Liljenstolpe — 150.00 


Noy. 12 To C. F. Sturtevant ... 192.35 
Noy. 12. To James Personette 158.43 
Nov. 25 To Janet Jacobsen - 100.00 
Nov. 25 To C. A. Liljenstolpe 150.00 
Noy. 25 To Felix Newton. ........ 161.64 
Noy. 30 To balance unexpended 5,104.45 


$22,500.00 $22,500.00 


MONEY COLLECTED AND TURNED OVER TO STATE TREASURER. 


1916. 
Dec. 29 Received from J. A. C. Kennedy court costs refunded 
in re James Bates Estate ........ccccsssessssssssesssssssesssseceed $ 259.22 


RECEIPTS 


1917, 
Jan. 24 Received from the county court of Douglas county 
proceeds of the estate of Henry Miller which 
escheated to the state of Nebraska —........... 
Feb. 16 Received from H. C. Lindsay, clerk of supreme court 
brief fees due appellee in State ex rel Nebraska 
State Railway Commission v. M. P. R. Co. 
Mar. 26 Received from H. C. Lindsay, clerk of supreme court 
$1,214.45, being $9.80 brief fees due state and 
$1,204.65 to apply on judgment in case of State 

v. Stanton County ................. 
Mar. 30 Received from H. C. Lindsay, see obs aworenis Fone 
$6.25 for transcript fees and $24.50 brief fees 
due defendant in case of State ex rel. White v. 
Morehead . was 
May 21 Received from H. Cc. Lbidsay! clerk of supreme court 
$23.90 bailiff fee and $22.40 brief fees due in 
State v. Standard Oil Company .................... 


1918. 
Feb. 8 Received from F.H.Mohrman, county clerk of Pierce 
county, being balance due from Pierce county 

on old insane account .................. 
Mar. 28 Received from H. C. Lindsay, clerk tin supreme out 
amount due on judgment in State v. County of 
Gage 


Ixv 


1,151.83 


3.50 


1,214.45 


30.75... 


1,552.75 


3,880.76 


$ 8,139.56 


Sag 


SCHEDULE OF STATE’S PERSONAL PROPERTY IN 
THE OFFICE OF THE ATTORNEY GENERAL 
NOVEMBER 30, 1918. 


2 sets Nebraska Supreme Court Reports, volumes 1 to 101 each. 

2 sets Nebraska Supreme Court Reports (unofficial) 1 to 5. 

2 volumes each Session Laws 1875, 1883, 1885, 1887, 1889, 1891, 1893, 
1897, 1899, 1901, 1903, 1907, 1909, 1911, 1913, 1915, 1917. 

2 volumes each Compiled Statutes 1887, 1899, 1901, 1905, 1907, 1909, 


2 sets Cobbey’s Annotated Statutes, 1903, 1907, 1909, 1911. 
1 volume each Session Laws, 1870, 1871, 1879, 1881, 1889, 1895, 1897, 
1903, 1905, 1913, 1915. 
3 extra volumes Session Laws 1907, 1909, 1911, 1917 each. 
1 voluine each of Compiled Statutes of 1881, 1893, 1895, 1899, 1901, 
1905, 1907. 
1 volume General Statutes, 1873. 
48 volumes Briefs and Arguments of Attorneys General. 
volumes Nebraska Synoptical Digest. 
volumes Nelson’s Digest of Nebraska Supreme Court Reports. 
Wernicke cases containing miscellaneous books and reports. 
Standard Dictionary and stand. 
volumes Revised Statutes of Nebraska for 1913. 
volume Federal Rules & Regulations by Lapp. 
volumes Irrigation Reports. 
Atlas. 
set Northwestern Reports, volumes 102 to 167. 
roll-top desks. 
flat-top desks. 
2 chairs. 
letter press and stand. 
oak file cases containing records and briefs. 
typewriters. re, 
typewriter desks and chairs. 
revolving bookcase. 
Office letter files. 
10 office dockets. 
2 cash books. 
2 hall trees. 


ee ae Ce ee 
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1 iron office safe. 

1 small typewriter desk. 
1 small stepladder. 
3 carpets. 

1 portiere. 

6 waste baskets. 
4 cuspidors. 

1 water tank. 

2 ieather chairs. 

5 electric fans. 

1 portrait each of Hon. Champion S, Chase, Hon. Seth Robinson, Hon. 
Joseph R. Webster, Hon. C. J. Dilworth, Hon. William Leese, Hon. Isaac 
Powers, Hon. George H. Hastings, Hon. C. J. Smyth, Hon. George H. 
Roberts, Hon. F. N. Prout, Hon. Norris Brown, Hon. A. F. Mullen and 
Hon. W. T. Thompson. 


CRIMINAL CASES IN THE SUPREME COURT. 


William Jordan v. State of Nebraska. No. 19655. 


Error from the district court of Scotts Bluff county. 
Plaintiff in error was convicted of murder in the first de- 
gree and was sentenced to life imprisonment in the state 
penitentiary. Affirmed. 163 N. W. 801. 


Lemuel Jones v. State of Nebraska. No. 19734. 


Error from the district court of Grant county. Plain- 
tiff in error was convicted of horse stealing and was sen- 
tenced to the penitentiary for a term of not less than one 
nor more than ten years. Reversed and remanded. 166 
N. W. 252. 


William W. Cryderman v. State of Nebraska. No. 19749. 


Error from the district court of Cherry county. Plain- 
tiff in error was convicted of murder in the first degree and 
was sentenced to death. Sentence reduced to imprison- 
ment for life. 161 N. W. 1045. 


Siemon Goemann v. State of Nebraska. No. 19816. 


Error from the district court of Wayne county. Plain- 
tiff in error was convicted of selling intoxicating liquors 
without a license, and was fined $250.00 and costs. Affirmed. 
161 N. W. 421. 


George Brenner v. State of Nebraska. No. 19832. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of contempt of court and was 
committed to the jail of Douglas county for 90 days and 
ordered to pay a fine of $200.: Sentence suspended. Pend- 
ing. 
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Arthur Hauser v. State of Nebraska. No, 19862. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of killing while attempting to rob 
and was sentenced to imprisonment in the penitentiary for 
life. Affirmed. 166 N. W. 245. 


Frank Saigdals v. State of Nebraska. No. 19888. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of grand larceny, and was sen- 
tenced to imprisonment in the ‘penitentiary for a period of 
not less than one year nor more than seven years. Affirm- 
ed. 163.N. W. 312. 


William Hennig v. State of Nebraska. No. 19892. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of obtaining money under false 
pretenses, and was sentenced to imprisonment in the peni- 
tentiary for a period of not less than one year nor more 
than five years. Reversed and remanded. 166. N. W. 617. 


Albro L. Hodge v. State of Nebraska. No. 19943. 


Error from the district court of Sioux county. Plaintiff 
in error was convicted of receiving stolen property, know- 
ing the same to have been stolen, and was sentenced to the 
penitentiary for an indeterminate period of not less than 
94 and not more than ten years. Reversed. 163 N. W. 


Lloyd Cheney v. State of Nebraska. No. 19944. 


Error from the district court of Sioux county. Plaintiff 
in error was convicted of larceny, and was sentenced to 
imprisonment in the penitentiary for a period of not less 
oe one nor more than ten years. Reversed. 163 N. W. 


Edward Minnehan v. State of Nebraska. No. 19962. 
Error from the district court of Richardson county. 


CRIMINAL CASES Ixxi 


Plaintiff in error was convicted of selling intoxicating liq- 
uors without a license and was fined $100 and costs. Affirm- 
ed. 


Charles Guignon v. State of Nebraska. No. 20006. 


Error from the district court of Hall county. Plaintiff 
in error was convicted of robbery and sentenced to the pen- 
itentiary for a term of not less than three years nor more 
than fifteen years. Affirmed. 163 N. W. 858. 


Phillip H. Gammel v. State of Nebraska. No. 20054. 


Error from the district court of Dodge county. Plaintiff 
in error was convicted of rape and was sentenced to the 
penitentiary for twelve years. Reversed and remanded. 
163 N. W. 854. Motion for rehearing overruled. 166 N. 
W. 250. 


R. Granger Lukens v. State of Nebraska. No. 20085. 


Error from the district court of Cheyenne county. Plain- 
tiff in error was convicted of being an accessory to a murder 
and was sentenced to the penitentiary for life. Affirmed 
for want of briefs. 


Joseph Havlicek v. State of Nebraska. No. 20113. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of wife abandonment, and was 
sentenced to the penitentiary at hard labor for one year. 
Affirmed. 165 N. W. 251. 


Louis Reinhardt v. State of Nebraska. No. 20124. 


Error from the district court of Cedar county. Plain- 
tiff in error was convicted of the crime of adultery and 
sentenced to ninety days imprisonment. Affirmed. 164 N. 
W. 654. 
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Paul B. Fitch v. State of Nebraska. No. 20135. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of unlawfully keeping and main- 
taining intoxicating liquor in his possession without a per- 
mit, and was fined $100 and costs. Affirmed. 167 N. W. 
417. 


Macario Peres Romero v. State of Nebraska. No. 20169. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder in the first degree and 
was sentenced to the penitentiary for life. Affirmed. 164 
N. W. 554. 


LeRoy Fussell v. State of Nebraska. No. 20194. 


Error from the district court of Otoe county. Plaintiff 
in error was convicted of refusing and neglecting to pay 
his former wife permanent alimony for the support of the 
minor child, and was sentenced to thirty-three months in the 
county jail. Affirmed. 166 N. W. 197. 


State of Nebraska v. Ernest F. Wright. 


Action in the district court of Lancaster county charging 
Ernest F. Wright with obtaining money under false pre- 
tenses. He was committed to the sheriff of Lancaster coun- 
ty, Nebraska. 


Preston B. Meyers v. State of Nebraska. No. 20211. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of unlawfully keeping intoxica- 
ting liquor for sale and was fined $100 and costs. Case dis- 
missed at costs of plaintiff and mandate issued. 


Carl Berton Whitcomb v. State of Nebraska. No. 20331. 


Error from the district court of Adams county. Plaintiff 
in error was’ convicted of shooting with intent to kill and 
sentenced to confinement in the penitentiary from one to 
seven years at hard labor. Affirmed. 166 .N. W. 553. 


CRIMINAL CASES lxxiii 


Arlowe D. Sutter v. State of Nebraska. 20398. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of murder in the first degree and 
sentenced to the penitentiary for life. Reversed and re- 
manded. 167 N. W. 66. 


William L. Whitney v. State of Nebraska. No, 20401. 


Error from the district court of Thayer county. Plain- 
tiff in error was convicted of forging and counterfeiting a 
promissory note, and was sentenced to the penitentiary 
from one to twenty years. Pending. 


Henry G, Guyle v. State of Nebraska. No. 20414. 


Error from the district court of Custer county. Plaintiff 
in error was convicted of the crime of incest and sentenced 
to serve a term of not over twenty years in the penitentiary. 
Reversed and remanded, 168 N. W. 567. 


State of Nebraska v. J. W. Fagan. 


Action in the district court of Fillmore county. Defend- 
ant was convicted of foeticide and sentenced to the county 
jail for one year at hard labor. 


Frank St. Clair v. State of Nebraska. No. 20528. 


Error from the district court of Buffalo county. Plain- 
tiff in error was convicted of receiving stolen goods and 
was sentenced to the penitentiary at hard labor for not 
more than seven years nor less than one year. Pending. 


Merl Lee v. State of Nebraska. No. 20532. 


Error from the district court of Furnas county. Plain- 
tiff in error was convicted of theft of an automobile and 
was sentenced to the penitentiary for an indeterminate 
period of not less than one and not more than seven years. 
Pending, 
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Howard Lee v. State of Nebraska. No. 20535. 


Error from the district court of Hitchcock county.~ Plain- 
tiff in error was convicted of theft and was sentenced to 
imprisonment in the penitentiary for from one to seven 
years. Pending. 


Elias Genho v. State of Nebraska. No. 20557. 


Error from the district court of Douglas county. 


Paul Pavicich v. State of Nebraska. No. 20558. 


Error from the district court of Douglas county. 


George Clark v. State of Nebraska. No. 20560. 


Error from the district court of Boone county. Plain- 
tiff in error was convicted of stealing horses and was sen- 
tenced to the penitentiary at hard labor for a period of not 
less than one year and not more than thirteen months. 
Affirmed. 


Andrew Day v. State of Nebraska. No. 20561. 


Krror from the district court of Boone county. Plaintiff 
in error was convicted of statutory rape and was sentenced 
to the penitentiary for not less than three years and not 
more than three years and one month. Affrmed. 


Uriah Malick v. State of Nebraska. No. 20564. 


Error from the district court of Franklin county. Plain- 
tiff in error was convicted of the unlawful sale of intoxi- 
cating liquor and was fined $100 and costs. Affirmed. 169 
N. W. 5. 


Rudolph Kraus v. State of Nebraska. No. 20575. 


Error from the district court of Saline county. Plaintiff 
in error was convicted of murder in the first degree and was 
sentenced to the pentientiary for life. Reversed and re- 
manded. 169. N. W. 3. 
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Hugh Bilz v. State of Nebraska. No. 20597. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of the unlawful possession of 
intoxicating liquor and fined $100 and costs. Pending. 


Arthur Koenigstein v. State of Nebraska. No. 20606. 


Error from the district court of Madison county. Plain- 
tiff in error, who at the time was county attorney, was con- 
victed of having received money from the proprietress and 
keeper of a house of prostitution. Pending. 


Allen Vincent Grammar v. State of Nebraska. No. 20610. 


Error from the district court of Howard county. Plain- 
tiff in error was convicted of aiding, abetting, procuring 
and hiring Alson B. Cole to murder and kill, and was sen- 
tenced to be electrocuted on July 12, 1918. Sentence was 
suspended and the cause continued. Pending. 


State of Nebraska v. Christopher C. Frum. 


Action in the county court of Thurston county charging 
the defendant with sedition. Case was dismissed at pre- 
liminary hearing before reaching the district court. 


State of Nebraska v. Charles Dean. 


Action in the district court of Pierce county charging the 
defendant with sedition. Pending. 


Christopher Q. Tiernan v. State of Nebraska. No. 20651. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of having and possessing intoxi- 
cating liquor and was sentenced to the county jail of Lan- 
caster county for a period of sixty days and to pay a fine of 
$100. Affirmed for want of briefs. 


David Milligan v. State of Nebraska.- No. 20671. 


Error from the district court of Madison county. Plain- 
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tiff in error was convicted of the unlawful sale of intoxi- 
cating liquor and was fined $200 and costs. Pending. 


Sherman Titus v. State of Nebraska. No. 20673. 


Error from the district court of Richardson county. 


Arthur F. Rhoades v. State of Nebraska. No. 20684. 


Error from the district court of Burt county. Plaintiff 
in error was convicted of the crime of rape and was sen- 
tenced to the penitentiary for ten years. Reversed and re- 
manded. 


Frank Sellers v. State of Nebraska. No. 20707. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of the crime of grand larceny 
and was sentenced to the penitentiary for an indeterminate 
period of not less than one year nor more than seven years. 
Pending. 


State of Nebraska ex rel. T. J. McGuire v. Patrick Manning 
et al. -No. 20730. 


Appeal from the district court of Douglas county. 


Ray Sandlov ich and Moe Berlowitz v. State of Nebraska. 
No. 20733. 


Error from the district court of Douglas county. Plain- 
tiffs in error were convicted of the theft of an automobile. 


Burl C. Kirk v. State of Nebraska. No. 20748. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder-in the second degree 
and was sentenced to the penitentiary for a period of twen- 
ty years. Pending. 
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Mark Hays v. State of Nebraska. No. 20754. 


Error from the district court of Antelope county. Plain- 
tiff in error was convicted of playing ‘‘at a game of cards 
for money,’’ and was sentenced to pay a fine of $100 and 
costs, and to stand committed to the jail in Antelope county 
until such costs and fine were paid. Petition in error dis- 
missed. 


Charles Smith v. State of Nebraska. No. 20788. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder and was sentenced 
to the penitentiary for life. Affirmed for want:of briefs. 


The State of Nebraska, ex rel. Willis E. Reed, Attorney 
General v. The Painless-Withers Dental Company. 
No. 20821. 


Action in the district court of Douglas county in quo war- 
ranto brought by the state on the relation of the attorney 
general to dissolve the corporation. Pending. 


Robert L. Brown v. State of Nebraska. No. 20854. 


Error from the district court of Pierce county. Plaintiff 
in error was convicted of larceny and was sentenced to 
imprisonment in the penitentiary for a period of not less 
than two years nor more than five years. Pending. 


Harry Williams v. State of Nebraska. No. 20858. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder in the second degree 
and was sentenced to imprisonment in the penitentiary for 
twenty vears. Pending. 


Samuel Stone v. State of Nebraska. No. 20878. 


Hrror from the district court of Douglas county. Plain- 
tiff in error was convicted of murder in the second degree 
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and sentenced to imprisonment in the penitentiary for twen- 
ty years. Pending. 


State of Nebraska 7. Paul Hemple. No. 20612. 


Appeal from the district court of Richardson county. 
Defendant was found guilty of keeping intoxicating liquors 
for sale and was fined $100 and costs. Pending. 


State of Nebraska v. Jim Landrix. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with sell- 
ing, bartering and giving away intoxicating liquors. Case 
dismissed. 


State of Nebraska v. Asbury Pollard. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
intoxicating liquor in his possession. Certified back. to 
lower court. 


State of Nebraska v. Wilbur Woods. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with ille- 
gally carrying intoxicating liquor. Pending. 


State of Nebraska v. Anton Larson. 


Action in the district court of Douglas county appealed 
from county court where defendant was charged with hav- 
ing possession of liquor. Pending. 


State of Nebraska v. John Martin. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with un- 
lawfully transporting liquor into Nebraska. Sentence sus- 
pended pending appeal to supreme court. 


State of Nebraska v. Joe Crombie. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with un- 
lawfully selling intoxicating liquor. Pending. 
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State of Nebraska v. John O’Connor. 


Action in the district court of Donglas county appealed 
from police court where defendant was charged with drunk- 
enness and unlawfully having intoxicating liquor in his 
possession. Pending. 


State of Nebraska v. Walter Waspel. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with ille- 
gal possession of liquor. Defendant fined $100.00 and costs. 


State of Nebraska v. A. Kuprasaitis. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with hav- 
ing illegal possession of intoxicating liquor. Case dismiss- 
ed. 


State of Nebraska v. John Clenejk. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with hay- 
ing illegal possession of and selling intoxicating liquor. 
Case dismissed. 


State of Nebraska v. Frank Zurek. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with the 
illegal possession and sale of intoxicating liquor. Case dis- 
missed. 4 


State of Nebraska v. W. 8. Snavely. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with drunk- 
enness and the illegal possession of intoxicating liquor. 
Fined $100.00 and costs. 


State of Nebraska v. Aura Henderson. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with un- 
lawfully having intoxicating liquor in his possession, Pend- 
ing. 
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State of Nebraska v. Elmer Kuppa. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with drunk- 
enness and the illegal possession of intoxicating liquor. 
Pending. 


State of Nebraska v. Albert Gideon. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. W. J. Milster. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with pur- 
chasing intoxicating liquor. Pending. 


State of Nebraska ». Marie Johnson. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with hav- 
ing illegal possession of intoxicating liquor. Fined $100.00 
and costs. 


State of Nebraska v. Jack Dodson. 

Action in the district court of Douglas county appealed 
from police court where defendant was charged with hav- 
ing illegal possession of intoxicating liquor. Defendant 
fined $100.00 and costs and committed to jail. 


State of Nebraska v. John Kosiba. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession and sale of intoxicating liquor. Cause 
dismissed. 


State of Nebraska v. William Smith. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Fine assessed in 
police court and costs paid. 
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State of Nebraska v. Joseph Vasko. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with un- 
lawfully keeping intoxicating liquor. Fined $100.00 and 
costs. 


State of Nebraska v. Paul O’Malley. 


Action in the district court of Douglas county appealed 
from ‘police court where defendant was charged with the 
illegal sale of intoxicating liquor. Case dismissed for want 
of evidence. 


State of Nebraska v. Frank Clark. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Defendant releas- 
ed on parole for one year. z 


State of Nebraska v. Ruba Bennish. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Case dismissed. 


State of Nebraska v. Louise Colombo. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Fined $100.00 and 
costs. 


State of Nebraska v. Vaclav Nudero. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of liquor. Fined $100.00 and costs. 


State of Nebraska v—Brznski. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 
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State of Nebraska v. John Dombrowski. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Fine assessed in 
police court and costs paid. Cause dismissed. 


State of Nebraska v. Max Silver. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Trial verdict not 
guilty. Dismissed. 


State of Nebraska v. Pat McDonnell. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Verdict guilty. 
Fined $100,00 and costs. 


State of Nebraska v. J. F. Murray. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Trial verdict not 
guilty. Cause dismissed. 


State of Nebraska v. Neil Thompson. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Verdict guilty. 
Fined $100.00 and costs. 


State of Nebraska v. R. Rickard. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Fined $100.00 and 
costs. 
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State of Nebraska v. Tom Pustloufski. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Remanded to 
police court for enforcement of sentence. 


State of Nebraska v. Victor Wypych. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Lee Deering. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Sentenced to 
sixty days in county jail and costs. 


State of Nebraska v. Joe Deusch. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Case dismissed. 


State of Nebraska v. Roy Bronson. 


Action in the district céurt of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. | Remanded to 
police court for enforcement of sentence. 


State of Nebraska v. Dick Kimball. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Remanded to 
police court for enforcement of sentence. 


State of Nebraska v. Guy Borne. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with un- 
lawfully selling intoxicating liquor. Case dismissed. 
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State of Nebraska v. Guy Borne. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Fined $100.00.and 
eosts. 


State of Nebraska v. James Kahout. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with illegal 
transportation of liquor. Pending. 


State of Nebraska v. John Ross. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Charles Young. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. C. P. Lovenburg. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Case dismissed. 


State of Nebraska v. Paul Kruger. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal. possession of intoxicating liquor. Fined $100.00 and 
costs. Case dismissed. 


State of Nebraska v. Mike Henyszyn. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal sale of intoxicating liquor. Pending. 
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State of Nebraska v. John Lenahan. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Case dismissed. 


State of Nebraska v. Mike Henyszyn. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with havin& 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Charles H. Warden. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Al. Keenan. 


Action in the district court of Douglas county appealed 
from police court whére defendant was charged with having 
illegal possession of intoxicating liquor. Defendant sen- 
tenced to thirty days in jail. : 


State of Nebraska v. Frank Quigley. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with the 
illegal sale and transportation of intoxicating liquor. Trial 
verdict not guilty. Defendant discharged. 


State of Nebraska v. Joseph Vasko Sr. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with un- 
lawfully keeping intoxicating liquor for purpose of sale. 
Fined $100.00, Case dismissed. 


State of Nebraska v. Paul Kruger. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Case dismissed at 
costs of defendant. 
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State of Nebraska v. John Dombrowski. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Trial verdict not 
guilty. Defendant discharged. 


State of Nebraska v. Jack Woods. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with ille- 
gally selling intoxicating liquor. Pending. 


State of Nebraska v. Sam Young. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Louis Cantoni. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with selling 
intoxicating liquor and receiving orders and aiding in sales. 
Cause dismissed. 


State of Nebraska v. Ira Flanagan. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with ille- 
gal transportation of intoxicating liquor. Fine assessed 
paid and cause dismissed. 


State of Nebraska v. Thomas Boyle. 


- Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Defendant fined 
$100.00 and costs. 


State of Nebraska v. Frank McIntyre. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 
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State of Nebraska v. R. L. Ritchie. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. J. Sherman. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with ille- 
gally transporting intoxicating liquor. Defendant. fined 
$100.00 and costs. 


State of Nebraska v. L. D. Hopkins. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
unlawfully having and keeping in his possession intoxi- 
cating liquor. Pending. 


State of Nebraska v. L. D. Hopkins. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
unlawfully selling aleohol as a pharmacist. Pending. 


State of Nebraska v. Mrs. Mary Brown. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Defendant fined 
$100.00 and costs. 


State of Nebraska v. Delia Boyd. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with unlaw- 
fully keeping intoxicating liquor in a hotel. Defendant 
fined $100.00 and costs. 


State of Nebraska v. Carl Fisher. 


Action in the district court of Douglas county appeaiea 
from police court where defendant was charged with un- 
lawfully selling intoxicating liquor. Trial verdict guilty. 
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State of Nebraska v. John Stepanik. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. James Banks. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with un- 
lawfully keeping liquor in a restaurant building and in a 
building not used exclusively as a residence. Pending. 


State of Nebraska v. Stella Marquette. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. James Christensen. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with un- 
lawfully keeping intoxicating liquor in a hotel. Pending. 


State of Nebraska v. J. E. Wyant. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with un- 
lawfully keeping intoxicating liquor in a hotel and operat- 
ing the hotel. Pending. 


State of Nebraska v. Ben Moore. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with keep- 
ing and selling liquor. Fine assessed in police court paid. 
Case dismissed. 


State of Nebraska v. James Christopher. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with keep- 
ing and selling and aiding in selling intoxicating liquor. 
Pending. 
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State of Nebraska v. Frank O’Grady. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with selling 
and delivering and assisting to sell liquor. Case dismissed. 


State of Nebraska v. Ike Payne. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with trans- 
porting and selling intoxicating liquor. Pending. 


; State of Nebraska v. Filadelfo Monaco. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Dick Kimball. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with keep- 
ing and selling intoxicating liquor. Defendant was sen- 
tenced to sixty days in jail and to pay costs. 


State of Nebraska v. Charles Buckley. 
Action in the district court of Douglas county appealed 


from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Cause dismissed. 


State of Nebraska v, Steve Szygenda. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Peter Wozniak. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 
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State of Nebraska v. Olive Wiggins. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Bonnie Walters. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Sam Trapino. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of ‘intoxicating liquor. Defendant 
fined $100.00 and costs. 


State of Nebraska v. John Tyler. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Anton Adler. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Defendant fined 
$100.00 and costs. 


State of Nebraska v. James Gaughan. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. P. C. Lovenburg. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with un- 
lawfully keeping intoxicating liquor. Pending. 
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State of Nebraska v. Rudolph Kunz. 


Action in the district court of Douglas county appealed - 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pardoned-by 
Governor and discharged. 


State of Nebraska v. T. J. Erwin. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful ‘possession of intoxicating liquor. Cause dis- 
thissed. 


State of Nebraska v. B. B. Fitch. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Verdict not 
guilty. Defendant discharged. : 


State of Nebraska v. John Kuback. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Defendant 
fined $100.00 and costs. 


State of Nebraska v. William Milder and Abe Milder. 


Action in the district court of Douglas county appealed 
from municipal court charging defendants with the unlaw- 
ful possession of intoxicating liquor. Pending. 


State of Nebraska v. William Milder. 


Action in the district court of Douglas: county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Pend- 
ing. 

State of Nebraska v. James Ryan. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Fine and costs 
paid by defendant and case dismissed. 
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State of Nebraska v. Louis Dequay. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Defendant fined 
$100.00 and costs. 


State of Nebraska v. C. C. Green. 


Action in the distriet court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Paul Pavicich. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Elias Genho. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. John Pfeiffer. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. A. P. Simmons. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Alex Silver. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 
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State of Nebraska v. Charles Marx. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. L. Unger. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Pend- 
ing. 


State of Nebraska v. John Dobrowski. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Andrew Polinski. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Hugo Bilz. 


Action in_the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Pend- 
ing. 


State of Nebraska v. John Bell. 
Action in the district court of Douglas county appealed 


from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. C. C. Green. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 
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State of Nebraska v. Joseph Tucker. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Ernest Stehr. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
-unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Myron Sherman. 


Action in the district court of Douglas. county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. John Appolson. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Charles Leonard. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Ted Swick. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Tony Sudyka. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. John Stepanik. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


CRIMINAL CASES xcv 


State of Nebraska v. Hans Larson. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with drunk- 
enness and having unlawful possession of intoxicating 
liquor. Pending. 


State of Nebraska v. Vladislav Andischuk. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
- illegal possession of intoxicating liquor, Pending. 


State of Nebraska v. Mike Sumion. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with ille- 
gally selling intoxicating liquor. Pending. 


State of Nebraska v. Joseph Kohlberg. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Cornelius A. Burright. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Pend- 
ing. 


State of Nebraska.v. John Krupa. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Verdict 
not guilty, defendant discharged. 


State of Nebraska v. Elizabeth Wilson. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Pend- 


ing. 
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State of Nebraska v. Minnie Paskus. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Matt Fortune. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Charles McClure. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Verdict not 
guilty, defendant discharged. 


State of Nebraska v. Frank James. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of and transporting intoxicating liquor. 
Dismissed. 


State of Nebraska v. James Welch. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Anton Larson. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of and transporting intoxicating liquor. 
Pending. 


State of Nebraska v. Phil Smith. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with giving 
away intoxicating liquor. Pending. 


CRIMINAL CASES < xevii 


State of Nebraska v. Frank Sanduski. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Verdict 
was not guilty and defendant discharged. 


State of Nebraska v. Walter Bennett. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Pend- 
ing. 


State of Nebraska v. John Cheslick. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor and sell- 
ing same. Pending. 


State of Nebraska v. Stanley Kohlodek. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Pend- 
ing. 

State of Nebraska v. Tony Sesto. 
Action in the district court of Douglas county appealed 


from municipal court where defendant was charged with 
having illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Steve Fagina. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Tom Moran. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Pend- 
ing. 


fag 
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State of Nebraska v. James Cosgrove. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Defend- 
and found not guilty and discharged. 


State of Nebraska v. William H. Taylor. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor not prop- 
erly labeled. Case dismissed. 


State of Nebraska v. John J. Pfeiffer. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having illegal possession of intoxicating liquor. Pending. 


State of Nebraska v. Frank Peritore. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of and selling intoxicating liq- 
uor. Case dismissed. 


State of Nebraska v. Dave Gilinsky. 


Action in the district court of Douglas county appealed 
from municipal. court where defendant was charged with 
having unlawful possession of intoxicating liquor. Case 
dismissed. 


State of Nebraska v. Elias Genho. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Pend- 
ing. 

State of Nebraska v. Levi Broomfield. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor with in- 
tent to sell. Pending. 


CRIMINAL CASES xevix 


State of Nebraska v. Silas Willis. 


Action in the district court of Douglas county appealed 
from municipal court where defendant was charged with 
having unlawful possession of intoxicating liquor. Pend- 
ing. 


State of Nebraska v. Samuel Epstein, Simon Epstein 
and Louis Epstein. 


Action in the district court of Douglas county appealed 
from municipal court where defendants were charged with 
having unlawful possession of intoxicating liquor. Louis 
Epstein fined $100.00 and costs and case dismissed as to 
other defendants. 


State of Nebraska v. Steve Shiskind. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of and transporting intoxicating liq- 
uor. Defendant was fined $100.00 and costs. 


State of Nebraska v. Matt Fortune. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. G. E. Vliet. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Etta Johnson. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska v. Mike Henyzen. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
illegal possession of intoxicating liquor. Pending. 
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State of Nebraska v. Charles Wearne. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of and transporting intoxicating liq- 
uor. Pending. 


State of Nebraska v. F. J. Morrisey. 


Action in the district court of Douglas county appealed 
from police court where defendant was charged with having 
unlawful possession of intoxicating liquor. Pending. 


State of Nebraska ex rel. George A. Magney v. Henry 
Van Dohren and Amos Bray. 


Action in the district court of Douglas county for injunc- 
tion restraining defendants from keeping intoxiéating lig- 
uor for sale. Injunction granted. 


State of Nebraska ex rel. George A. Magney v. Mary Mevis, 
Henry Neilsen and Patrick J. Conners. 


Action in the district court of Douglas county for injunc- 
tion restraining defendants from keeping intoxicating liq- 
uor for sale. Injunction granted. 


State of Nebraska ex rel. George A. Magney v. Geo. 
Scheschey, John Ford, John Leonard and James Leonard. 


Action in the district court of Douglas county for injunc- 
tion restraining defendants from unlawfully using a build- 
ing for keeping and storing intoxicating liquor. Injunction 
granted. 


State of Nebraska ex rel. George A. Magney vy. Vogel 
Investment Company, John Sambo and 
Lewis Swanson. 


Action in the district court of Douglas county for injunc- 
tion restraining defendants from unlawfully keeping in- 
toxicating liquor for sale. Pending. 


CRIMINAL CASES ’ ci 


State of Nebraska ex rel. George A. Magney v. Alonzo B. 
Frary, Jr. and the estate of John Blum. 


_ Action in the district court of Douglas county for injune- 
tion restraining defendants from unlawfully keeping in- 
toxicating liquor for sale. Pending. 


State of Nebraska ex rel. George A. Magney v. Merrick 
Cummings, Charles Epstein and Oshie Rosenthal. 


Action in the district court of Douglas county for injunc- 
tion restraining defendants from unlawfully keeping a 
house of prostitution. Pending. 


State of Nebraska ex rel. George A. Magney v. Leo D. 
Westover, Bessie Wilson and Vogal Investment Company. 


Action in the district court of Douglas county for injunc- 
tion restraining defendants from unlawfully keeping in- 
toxicating liquor for sale. Pending. 


State of Nebraska ex rel. T. J. Meguire and Alfred C. 
Munger v. William Bushman, Charles Young, 
Sam Joe, Harvey Wolf, Paul O’Malley, 
Empire Cafe Co., Arthur Pope, Charles 
A. Pope and T. J. O’Neill. 


Action in the district court of Douglas county for injunc- 
tion restraining defendants from unlawfully having and 
keeping for sale intoxicating liquor. Pending. 


State of Nebraska ex rel. T. J. McGuire and Alfred 
C. Munger v. Samuel Mandelson. 


Action in the district court of Douglas county for injunc- 
tion restraining defendant from unlawfully keeping intoxi- 
eating liquor. Pending. 


State of Nebraska ex rel. T. J. McGuire and Alfred C. 
Munger v. Edgar L Means, Chas. Berthaclini and 
Julius Cantoni, Richard Fadanelli and Joe Saleri. 


Action in the district court of Douglas county for injunc- 
tion restraining defendants from unlawfully keeping intoxi- 
eating liquor. Penmanent injunction granted. 
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State of Nebraska ex rel. T. J. McGuire v. Julius Treitschke, 
Estell Marquette, alias Stella Marquette, Alias 
Mrs. Al. Smith. 


Action in the district court of Douglas county for injune- 
tion restraining defendant from unlawfully keeping and 
selling intoxicating liquor. Pending. 


State of Nebraska ex rel. T. J. McGuire v. Patrick 
Manning. 


Action in the district court of Douglas county for injune- 
tion restraining defendant from unlawfully keeping and 
selling intoxicating liquor. Permanent injunction granted. 


State of Nebraska ex rel. T. J. McGuire v. Vogel Invest- 
ment Company, Carl Grace, James Ryan and Pat 
McConnell. 


Action in the district court of Douglas county for injune- 
tion restraining defendants from unlawfully keeping and 
selling intoxicating liquor. Temporary injunction granted. 
Pending. 


State of Nebraska ex rel. T. J. McGuire v. Abraham Rosen- 
berg, Delia Boyd, James Bennett, and Charles Belangi. 


Action in the district court of Douglas county for injune- 
tion restraining defendants from unlawfully using a build- 
ing for a saloon. Pending. 


State of Nebraska ex rel. George A. Magney v. Magic 
City Realty Co. and Matthew Jazynks. 


Action in the district court of Douglas county for injune- 
tion restraining defendants from unlawfully keeping and 
selling intoxicating liquor. Pending. 


State of Nebraska ex rel. T. J. McGuire v. The Porto 
Beverage Co., Samuel Epstein, et al. 


Action in the district court of Douglas county for injune- 
tion restraining defendants from maintaining a nuisance 
and selling intoxicating liquor. Pending. 


CIVIL CASES TO WHICH THE STATE OR AN 
OFFICER IS PARTY. 


State of Nebraska v. Bank of Verdigre, Verdigre, 
Nebraska, 


Application to the district court of Knox county for ap- 
pointment of a receiver for defendant on the ground that 
the bank was conducting business in an unsafe and an un- 
authorized manner. H. A. Cheney was appointed receiver. 
Receiver ordered to sell assets. Pending. 


State ex rel. Charles Weston, Auditor v. Fraternal Wedge 
Mutual Benefit Association. 


Action in the district court of York county to wind up 
defendant’s insurance business on the ground that the 
association is insolvent and is not conducting its business 
in good faith. Order of distribution entered. Pending. 


State of Nebraska v. Chamberlain Banking House of 
Tecumseh. 


Proceeding commenced in the district court of Johnson 
county September 8, 1902, to wind up the affairs of defen- 
dant for doing an unlawful and unauthorized banking busi- 
ness and for jeopardizing the interests of the depositors. 
William A. Campbell was appointed receiver September 
11, 1902. Pending. 


United States of America v. County of Thurston et al. 


Application for injunction filed in United States cureuit 
court for the district of Nebraska to restrain defendants 
from enforcing taxes levied against certain Indians. Pend- 
ing. 
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St. Joseph & Grand Island Railway Company v. Hudson 
J. Winnett, et al. 


Bill filed in the cireuit court of the United States for the 
district of Nebraska for an injunction enjoining defendants 
from reducing the rates to be charged by said company for 
the transportation of grain in carload lots within the state 
of Nebraska. Pending. 


State of Nebraska ex rel. Edward M. Searle, Jr., Auditor 
of Publie Accounts v. National Mutual Fire 
Insurance Company of Omaha: 


Application to the district court of Douglas county for 
the appointment of a receiver on the grounds of insolvency. 
Arthur C. Wakeley appointed receiver. Pending. 


State of Nebraska ex rel. Edward M. Searle, Jr., Auditor of 
Public Accounts v. Nebraska Mercantile 
Mutual Insurance Company. 


Application to the district court of Lancaster county for 
the appointment of a receiver on the grounds of insolvency. 
J. A. Randall was appointed receiver. Pending. 


Gering Irrigation District v. State Board of Irrigation, 
et al. 


Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendants from enfore- 
ing any order to shut or fasten the headgate of plaintiff’s 
canal or to in any way interfere with the flow of water in 
said canal. Injunction denied. Pending. 


In the matter of the Claim of L. H. Tate, Bank Examiner 
v. State Auditor. 


Application to the district court of Lancaster county for 
a writ of mandamus commanding the state auditor to issue 
a warrant for the alleged salary of plaintiff. Pending. 


CIVIL CASES cv 


State of Nebraska v. First State Savings Bank of 
Superior, Nebraska. 


Application to the district court of Nuckolls county for 
the appointment of a receiver for defendant, on the ground 
that the bank was conducting business in an unsafe manner. 
George M. Seeman appointed receiver. Cyrus Harvey later 
appointed receiver in place of George M. Seeman. Pending. 


State of Nebraska v. County of Gage. No. 18901. 


Original action in the supreme court for money judgment 
for amounts due the state for the care and maintenance of 
patients from defendant county in the hospital for the in- 
sane. J. H. Broady appointed referee. Report of referee, 
finding in favor of plaintiff, approved. On application, 
defendant given leave to file motion to modify judgment. 
Former judgment modified so as to exclude interest. Pend- 
ing. 


State of Nebraska v. County of Stanton. No. 18902. 


Original action in supreme court for money judgment for 
amounts due the state for the cate and maintenance of pa- 
tients from defendant county in the hospital for the insane. 
J. H. Broady appointed referee. Report of referee finding 
in favor of plaintiff approved. On application defendant 
given leave to file motion to modify judgment. - Former 
judgment modified so as to exclude interest. Waiver of 
complete record filed later. Pending. 


In re Charles Philbert. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the penitentiary for the crime 
of robbery. Writ of habeas corpus denied and petitioner 
remanded to the custody of the warden of the penitentiary. 


The State of Nebraska ex rel. Nebraska State Railway 
Commission v. The Missouri Pacific Railway 
Company. No. 19004. 


Appeal from an order of the district court of Lancaster 
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county, directing the railroad company to install and main- 
tain a telephone in its depot at Panama. Affirmed. 161 N. 
W. 270. 


State of Nebraska ex rel. Willis E. Reed, et al. v. National 
Fidelity & Casualty Company. 


Application to the district court of Douglas county for an 
order directing the State Insurance Board to take charge 
of the affairs-of said defendant company, on the ground 
of impairment of capital. Pending. 


State of Nebraska ex rel. Thomas Henry Hare v. The 
Nebraska Home for Dependent Children. 


Habeas corpus in the district court of Lancaster county. 
The daughter of petitioner was committed to the Nebraska 
Home for Dependent Children by an order of the district 
court of Gage county. Writ of habeas corpus granted and 
child awarded to petitioner. 


Tn re Lillie Walton, et al. 


Habeas corpus in the district court of Lancaster county. 
Petitioners were committed to the Nebraska Home for De- 
pendent Children by virtue of an order of the district court 
of Cedar county. Writ denied. 


Louis Keller v. State of Nebraska. No. 19234. 


Appeal from an order of the district court of Adams 
county dismissing the application of the attorney general’ 
to intervene in said cause. Reversed and remanded. 162 
N. W. 511. Motion for rehearing and to recall mandate, 
and for leave to file supplemental petition and showing 
overruled. 


State of Nebraska v. Louis Keller. No. 19469. 


Appeal from an order of the district court of Adams 
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county dismissing petition of plaintiff asking that title to 
real estate belonging to the estate of Henry Keller, deceas- 
ed, be quieted in the state of Nebraska. Reversed and re- 
manded. Opinion later withdrawn. Affirmed. 163 N. W. 
868. 


Benjamin F. Bush, Receiver of the Missouri Pacific . 
Railway Company, v. The State Railway 
Commission of Nebraska, et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction against defendants from enforcing House Roll 
267, Session Laws of 1907, relative to passenger fares. 
Pending. 


Jacob M. Dickinson, Receiver of the Chicage, Rock Island 
and Pacific Railway Company, v. The State 
Railway Commission of Nebraska, et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction to restrain the defendants from enforcing House 
Roll 267, Session Laws of 1907, known as: the ‘‘two-cent 
rate’’ statute, and House Roll 220, Session Laws of 1907, 
known as the ‘‘mileage book’” statute. Pending. 


State of Nebraska v. The Standard Oil Company, et al. 
No. 19518. 


Original action in the supreme court for a writ of injunc- 
tion to restrain the defendants from in any way interfering 
with the collection by plaintiff of inspection fees, or inter- 
fering with or impeding the execution of the inspection 
laws of the state of Nebraska. The supreme court held 
that the inspection fee of ten cents chargeable under Sec- 
tion 2555, Revised Statutes of 1913, is excessive and void, 
and that the order of the court entered January 21, 1916, 
continue in force, which order required the defendants to 
pay to the oil commissioner of the state of Nebraska the 
fees for the inspection of oils. Inspection fee of ten cents 
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held excessive, and the order of January 21, 1916 to con- 
tinue in force. 161 N. W. 537. 


State of Nebraska v. George Cording. No. 19540. 


Original action in the supreme court for ejectment from 
land situated in the county of Furnas. Later action was 
dismissed. 162 N. W. 652. 


Daniel B. Luten v. Wilson Reinforced Concrete Company, 
et al. State of Nebraska, Intervener. 


Action in the United States district court for the district 
of Nebraska, Lincoln division, for infringement of patent 
rights on bridge construction. Pending. 


Great Northern Railway Company v. Blaine County, 
Nebraska, et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction perpetually restraining defendants from collecting 
taxes on the railway company’s tourist cars traversing the 
state of Nebraska. Appealed to the Cireuit Court and dis- 
missed for want of jurisdiction. 


The State of Nebraska ex rel. The L. V. Nicholas Oil Comp- 
any, et al. v. George EK. Hall, State Treasurer. 
No. 19714. 


Original action in the supreme court for a writ of man- 
damas to require respondent, as state treasurer, to counter- 
sign and pay, out of the moneys in his hands derived from 
the collection of fees for inspection and other services ren- 
dered by the Food, Drug, Dairy and Oil Commission of the 
State of Nebraska, all warrants for the payment of expen- 
ses of enforcing the provisions of Chapter 109, Laws of 
1913. Later cause dismissed at costs of plaintiff. Complete 
record waived. 


CIVIL CASES cix 


In re Estate of Gustavus C. Knopfel, Deceased, 


Probate proceedings in the county court of Douglas coun- 
ty, the state of Nebraska asking for the appointment of a 
special administrator, the theory being that Mr. Knopfel 
has no heirs and that his estate escheats to the state of 
Nebraska. H. Fischer appointed special administrator, 
Pending. 


The Western Irrigation District v. The Riverside 
Trrigation District, et al. 


Application to the district court of the United States for 
the district of Colorado, Denver division, for an injunction 
to restrain the defendants from diverting any waters from 
the South Platte river, in the state of Colorado, by means 
of their several canals, ditches, or otherwise, to the injury 
or prejudice of the rights of complainants, being water 
users in the state of Nebraska. Said cause was commenced 
under and by virtue of authority vested in the attorney 
general under a special act of the legislature of 1915. Pend- 
ing. 


In re Disbarment Proceedings of Otto W. Miller. 


Original action in the supreme court for an order revok- 
ing the license of Otto W. Miller and barring him forever 
from practicing as an attorney at law in any court of Ne- 
braska. Complaint later dismissed on motion of attorney 
general. 


Joseph W. Graham, State of Nebraska Intervener, v. 
Lucian Piper. 


Application to the district court of Cherry county for an 
injunction to restrain defendant from discharging or flow- 
ing over, onto and across the lands of plaintiff, any water 
whatsoever, from a ditch carrying water from a certain 
swamp into School Lake, and from School Lake to L. Lake. 
State of Nebraska intervened on the ground that if water 
is diverted from said ditch the water so diverted will over- 
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flow a portion of land belonging to the state, resulting in 
irreparable injury to the state. Pending. 


State of Nebraska v. Farmers State Bank of Decatur. 


Application to the district court of Burt county for the 
appointment of a receiver for defendant on the ground that 
the bank was conducting business in an unsafe and an un- 
authorized manner. Douglas D. Whitcomb appointed re- 
ceiver. Pending. 


State of Nebraska v. The Chicago, Rock Island and 
Pacific Railway Company. 


Action in the district court of Lancaster county for judg- 
ment against defendant for delinquent occupation tax. Said 
cause was later removed to the Federal Court where judg- 
ment was rendered in favor of plaintiff. Appeal was taken 
to the Cireuit Court of Appeals and the judgment of the 
Federal Court affirmed and mandate issued. 


William H. Kearney, et al. v. Board of Commissioners of 
State Institutions, et al. 


Application to the district court of Hall county for an 
injunction to restrain defendants from discharging or re- 
moving the plaintiffs from the Nebraska Soldiers and Sail- 
ors Home, at Grand Island, or to cause the cessation of the 
issuance to them of food, clothing and other necessaries of 
life. Modified order was entered to prevent Board of Com- 
missioners hearing or passing on complaint as to discharge 
tendered W. H. Kearney by commandant. 


State of Nebraska ex rel. F. M. Woolridge, et al. v. John 
H, Morehead, et al. No. 19764. 


Appeal from a peremptory writ of mandamus granted by 
the district court of Lancaster county, directing the state 
banking board to issue to the relators a charter for a com- 
mercial bank to be established at Sidney, Nebraska. A ffirm- 
ed. 161 N. W. 569, 
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The Missouri Pacific Railway Company, Benjamin F. Bush, 
Receiver of The Missouri Pacific Railway 
Company, v. Henry T. Clarke, Jr., et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction to restrain the defendants from enforcing General 
Order No. 19 of the Nebraska State Railway Commission. 
relative to tariffs on the transportation of freight. Pending. 


The St. Joseph & Grand Island Railway Company v. 
Henry T. Clarke, Jr. et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for writ of in- 
junction to restrain the defendants from enforcing General 
Order No. 19 of the Nebraska State Railway Commission, 
relative to freight tariffs. Pending. 


Chicago, Rock Island & Pacific Railway Company v. _ 
Henry T. Clarke, Jr., et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction to restrain the defendants from enforcing General 
Order No. 19 of the Nebraska State Railway Commission, 
relative to freight tariffs. Pending. 


Chicago, Burlington & Quiney Railroad Company v. 
Henry T. Clarke, Jr., et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction to restrain the defendants from enforcing General 
Order No. 19 of the Nebraska State Railway Commission, 
relative to tariffs on the transportation of freight. Injune- 
tion granted. 


Chicago and North Western Railway Company v. 
Henry T. Clarke, Jr., et al. 


Application to the district court of the United States for 
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the district of Nebraska, Lincoln division, for a writ of in- 
junction to restrain the defendants from enforci ing General 
Order No. 19 of the Nebraska State Railway Commission, 
relative to tariffs on transportation of freight. Pending. 


Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany v. Henry T. Clarke, Jr., et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction to restrain the defendants from enforcing General 
Order No, 19 of the Nebraska State Railway Commission, 
relative to tariffs on the transportation of freight. Pénd- 
ing. 


Union Pacific Railroad Company v. Henry T. Clarke, 
Jr., et al. 


Application to the district court of the United States for 
the district of Nebraska, Lincoln division, for a writ of in- 
junction to restrain the defendants from enforcing General 
Order No. 19 of the Nebraska State Railway Commission, 
relative to tariffs on the transportation of freight. Pend- 
ing. 


“mma Kahler, et al. v. State of Nebraska. 


Action in the district court of Pierce county to quiet title 
to certain lands in Pierce county. Pending. 


Frank A. Patterson v. John H. Morehead, et al. No. 19867. 


Appeal from an order of the district court of Sheridan 
county dissolving the temporary injunction theretofore ob- 
tained and dismissing plaintiff’s petition. Affirmed. 161 
N. W. 273. 


State of Nebraska v. James O’Connor. No. 19874. 


Appeal from a degree of the district court of Adams coun- 
ty establishing, quieting and confirming title in the State of 
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Nebraska to real estate, being the property of John O’Con- 
nor, deceased. Reversed with directions to abate action. 
166 N. W. 556. 


State of Nebraska ex rel. Albert S. White, et al v. John 
H. Morehead, et al. No. 19911. 


Appeal from an order of the district court of Lancaster 
county denying the writ of mandamus to command respond- 
ents, as the state banking board, to approve the articles of 
incorporation of the Central State Bank of Omaha, and 
grant to said bank a charter to do a banking business in the 
city of Omaha. Reversed and dismissed. 161 N. W. 1040. 


State of Nebraska v. William G. Ure and the New England 
Casualty Company, a corporation. No. 19972. 


Original action in the supreme court to recover from 
William G. Ure and the surety on his official bond, interest 
alleged to be due on state monies collected by him as county 
treasurer of Decatur county. John M. Stewart was ap- 
pointed referee to take evidence and report findings of facts 
and the conclusions of law. The referee reported that in- 
terest did not begin to run on the account of a county treas- 
urer, with the state, until such amount had been settled and 
adjusted by the state auditor. The referee‘s report was 
approved and judgment entered for defendant. 168 N. W. 
644. 


In the Matter of the Claims of the Central State Bank and 
Albert S. White, Secretary. The state of Nebraska v. The 
Farmers State Bank of Decatur, Nebraska. No. 19984. 


Appeal from the distriet court of Burt county. This 
action arises out of the failure of the Farmers State Bank 
of Decatur, Nebraska. The court ordered that all claims 
must be filed with the receiver on or before August 24, 1916. 
On September 25, 1916 the Central State Bank brought 
action in the district court for the allowance of a claim 
against the Decatur State Bank. September 25, 1916 
Albert S. White, secretary, filed petition in the district court 
of Burt county, Nebraska, praying for the allowance of his 
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claim against said bank. The causes were jointly heard 
and the court found that the claim of the Central State 
Bank should be allowed as a deposit with the Farmers State 
Bank of Decatur, Nebraska, and the claim of Albert S. 
White, secretary, should be allowed as a depositor with said 
bank, and directed the receiver to pay said claims and in 
the event of insufficient funds to pay said claims, that the 
deficiency be certified to the banking board and that said 
board draw against the depositors’ guaranty fund in an 
amount to pay said claims or deficiency. Affirmed. 162 N. 
W. 637. 


D. B. Watson, H. D. Byram, Theo. Hennig and J. S. Far- 
rens v. Farmers State Bank of Decatur. No. 19985. 


Appeal from the district court of Burt county. This 
action arises out of the failure of the Farmers State Bank 
of Decatur, Nebraska. The court ordered that all claims 
must be filed with the receiver on or before August 24, 1916. 
On September 20, 1916, J. S. Farrens, H. D? Byram, D. B. 
Watson and Theo. Hennig filed a petition alleging that 
each had deposited in said bank the sum of $7,500.00 and 
received certificates of deposit therefor. The court held 
in favor of the petitioners and directed the receiver of 
said bank to pay the claims and interest, and that if there 
was not sufficient cash, the balance remaining due to be paid 
out of the depositors’ guaranty fund. Affirmed. 163 N. 
W. 318. 


State of Nebraska ex rel. Willis E. Reed, v. Arthur D. 
Compton. No. 19997. 


Original action in the supreme court. This is an action 
brought to forfeit the right and title of Arthur D. Compton 
to hold the office of county commissioner of the county of 
Douglas, for the third commissioner district and to oust 
said Arthur D. Compton from the office on account of his 
having paid out $1000 in violation of law, for circular pro- 
grams, advertisements, drinks, cigars and paid workers, in 
order to promote and further his election, which amount is 
in excess of the amount reported to have been expended by 
him at the time he was a candidate for election to the office 
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of county commissioner of the third commissioner district 
of Douglas county, Nebraska, at a general election held 
November 7, 1916. Action was dismissed without prejudice 
and complete record waived. : 


Frank Iams v. State of Nebraska, et al. No. 20007. 


Appeal from the district court of Burt county. This 
action arises out of the failure of the Farmers State Bank 
of Decatur, Nebraska. The claim of the appellant is based 
upon five certificates of deposit in said bank, amounting in 
the aggregate to $12,000.00. Appellant asked to have said 
claim allowed as a deposit and preferred claim on the assets 
of the bank and to have same paid out of the Depositors’ 
Guaranty Fund. The claim was allowed as a loan and not 
a deposit and was held not to be within the protection of the 
Depositors’ Guaranty Law. Affirmed. 165 N. W. 145. 


In Re Estate of Andrew J. Sowers, Deceased. 


Probate proceedings in the county court of Garden county 
petitioning that said estate escheat to the state. The court 
found that the land escheated to the state and it was taken 
possession of and became a part of the school land of the 
state. ; 


State of Nebraska v. Employers of Labor, Whether Mem- 
bers or Non-Members of the Business Men’s Association 
of Omaha, Teamsters’ Union No. 211 and Certain 
Other Trade Unions Therein Named. No. 20451. 


This action was instituted in the district court of Douglas 
county to control the industrial disturbances and prevent 
lockouts, strikes, disorderly assemblages, assaults and dam- 
ages to property and individuals, the controversy hinging 
largely on an open or closed shop, At first a temporary 
restraining order was granted of a most sweeping kind and 
character, resulting in quiet and order prevailing imme- 
diately thereafter. The case was removed to the federal 
court and then remanded and a temporary injunetion grant- 
ed, and upon a full and final hearing a permanent injunc- 
tion was granted against certain defendants and dismissed 
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as to others. The case was appealed to the supreme court 
of Nebraska, and there affirmed. Time has not as yet 
elapsed within which a motion for rehearing or modification 
of the decision may be filed. 


State of Nebraska ex rel. Willis E. Reed, Attorney 
General v. George E. Norman, et al. 


This is an action brought in the district court of Douglas 
county by the attorney general on behalf of the state of 
Nebraska to question and determine the authority of the 
respondents to act as members of the State Board of Medi- 
ation and Investigation. The attorney general, the rela- 
tor, contended that the law which was passed by the legis- 
lature of the state of Nebraska in 1913 was unconstitutional 
and therefore that the members of the board were acting 
without legal authority. He contended that the members 
of the board were executive state officers and therefore 
could not act on said board. The court held that the law 
was constitutional and that the board was a committee 
appointed by the Governor and were powerless to do any- 
thing more than file a report with the Governor, and that 
no injunction could be granted for the purpose of restrain- 
ing the relators from exercising the functions of their 
offices. The restraining order was dissolved and the writ 
of injunction denied. Pending. 


Requla Schelly, et al. v. Geo. E. Carlton, et al. 


This is an action brought by the plaintiffs in the district 
court of Madison county, applying for a temporary in- 
junction restraining the defendants from maintaining a 
sewerage system from the Hospital for the Insane of Ne- 
braska, at Norfolk, Neb. which sewerage system overflows 
over and upon the land of said plaintiffs. Pending. 


State of Nebraska ex rel. Henry Rix v. Grant L. Shumway 
as Commissioner of Public Lands & Buildings. 


Action in the district court of Washington county. The 
court found that the defendant was the duly elected, quali- 
fied and acting commissioner of Publie Lands & Buildings 
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and that as such Commissioner he acted under the direc- 
tion and order of the Board of Educational Lands & Funds 
with regard to applications to purchase school lands; and 
that the board having refused to approve the making of a 
contract for the sale of said lands described in relators 
petition, with the relator, and having refused to authorize 
the defendant so to do, that the defendant was therefore 
without power and authority to enter into such contract. 
Action dismissed at plaintiff’s costs. 


Nebraska State Building & Loan Association v. Peter 
Fekeres, et al. 


This is an action in the district court of Scotts Bluff coun- 
ty upon a conditional mortgage secured by a note. The 
defendant Peter Fekeres sold the property in question to 
Fremont Seott and the grantee assumed and agreed to pay 
the note. The defendant being in default under the terms 
of the mortgage, it was necessary for the plaintiff to pay 
the insurance premium and the taxes on the property. The 
court found that the plaintiff could foreclose the mortgage 
and sell the property. Pending. 


Fawn Lake Ranch Company v. F. A. Cumbow, et al. 
No. 20436. 


Action in the district court of Cherry county by appellant 
to restrain the defendant and appellee Cumbow from going 
upon the school land upon which it held agricultural leases, 
for the purpose of extracting potash and other minerals 
from the water thereon. The state of Nebraska intervened, 
taking substantially the same ground in the action as that 
taken by the defendant and appellee Cumbow. ‘The finding 
of the court was in favor of the defendant Cumbow and the 
intervener. Reversed. 167 N. W. 75. 


State of Nebraska v. William C, Wiley, et al. 


Action in the county court of Douglas county charging 
the defendants with maintaining a nuisance in the city of 
Fremont, Nebraska. Pending. 
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State of Nebraska ex rel. Charles Harding and Delmer 
Eldredge v. G. L. Shumway, et al. No. 20415. 


This action involves a question of public interest, viz., 
whether the respondent shall be required to approve and 
record assignments of leases to educational lands presented 
by an assignee who already holds leases by assignment or 
otherwise to educational lands equal to or in excess of the 
statutory acreage allowed to be so held, or their assignors. 
Pending. 


R. W. Marshall, et al. v. Benjamin F. Bush, Receiver 
of the M. P. Ry. Company. No. 19922. 


Appeal from an order of the Nebraska State Railway 
Commission. This is an action brought by plaintiffs show- 
ing that the Nebraska State Railway Commission entered 
an order requiring the M. P. Ry. Company to install and 
operate passenger trains daily, except Sunday, on its Crete 
branch from Talmage to Crete. This order was. set aside 
by the supreme court and the matter remanded to the State 
Railway Commission for further hearing and consideration. 


167 N. W. 59. 


Chicago, Burlington & Quincey Railroad Company v. 
Keith Neville, et.al. 


Application in the district court of Lancaster county ask- 
ing that a temporary injunction issue restraining the de- 
fendants in their official capacity from declaring forfeited 
the lease executed by the state of Nebraska and the C. B. 
& Q. RR. Co. to certain land lying west of the right-of-way 
of said railroad; and from commencing action disturbing 
plaintiff as lessee in the possession and use of said prem- 
ises. Judgment was rendered against defendant G. L. 
Shumway and the action dismissed as to remaining de- 
fendants. 


State of Nebraska v. Grainger Brothers Company, et al. 


Action in the county court of Lancaster county, Nebras- 
ka, charging the defendants with combining and conspiring 
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in restraint of trade and with monopolizing the wholesale 
trade and commerce in fruits and produce in said county 
and state; and charging them with preventing competition 
in the sale at wholesale, of fruits and other products and 
with raising, fixing and controling the wholesale price of 
the fruits and other products and establishing a fictitious 
value greatly in excess of the true market value of such 
products. Pending. 


John Diemer v. Keith Neville, Governor et al. 


Action in the district court of Grant county. 


The United States of America v. The Ramshorn Ditch 
Company, et al. 


Action in the district court of the United States for the 
district of Nebraska, North Platte division, under the Ree- 
lamation Act to enjoin and restrain the defendants from 
interfering with the controling works of the United States 
in the water of Sheep Creek Draw within the North Platte 
project of the United States, and from entering upon said 
right-of-way of the United States and taking possession, 
control or management of said controling works of the Unit-~ 
ed States in connection with said reclamation project. 
Pending. 


State of Nebraska ex rel. T. J. McGuire v. John M. 
McFarland et al. No. 20502. 


Appeal from the district court of-Douglas county. 


Barney McShane v. John Murray, et al. 


Application to the district court of Sheridan county for 
an injunction restraining defendants from entering upon 
said land of plaintiffs for the purpose of planting a crop 
thereupon. Pending. 
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H. T. Bowen v. Karry Karras, et al. 


Action in the district court of Scotts Bluff county upon 
a conditional mortgage secured by a note. Upon default 
of payment plaintiff asks foreclosure of the mortgage and 
sale of property. Pending. 


State of Nebraska, ex rel. Charles A. Flippin v. 
Gustav Sievers. No. 20243. 


Appeal from an order of the district court of Hall 
county denying application for a writ of Habeas Corpus. 
The detention from which relator seeks discharge is under 
a complaint charging him with feticide and homicide. The 
writ was denied and the court held that the defendant was 
lawfully detained and confined. Affirmed. 168 N. W. 99. 


Edna M. Barkley, et al. v. Charles W. Pool, Secretary 
of State, et al. No. 20866. 


Action in the district court of Lancaster county, Nebras- 
ka to determine the validity of the woman suffrage refer- 
endum petition. Plaintiffs ask that a writ of injunction 
issue against the defendant restraining any action under 
the said referendum petition until the final hearing there- 
on. Appeal was taken to the supreme court. Pending. 


Thomas L. Briggs v. Keith Neville, et al. No. 20717. 


Action in the district court of Lancaster county. Plain- 
tiff is the owner of school land leases covering a section of 
land in Sheridan county. These leases are subject to for- 
feiture for the commission of waste or default in the pay- 
ment of rent. The state claims that the potash from the 
land in question, as well as other minerals, remains the 
property of the state. The trial court found for the plain- 
tiff and found specifically that the plaintiff is the lessee for 
agricultural and grazing purposes. The case was later 
appealed to the supreme court. The state claims that the 
plaintiff’s leases do not authorize him to extract potash 
from the leased lands and that the state has a right to access 
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to the land in question for the purpose of extracting min- 
erals therefrom. Pending. 


In Re Guardianship of Fred Sieckmeyer. 


Action in the county court of Lancaster county. The 
ward Fred Sieckmeyer is a person of unsound mind and is 
the owner of Lot 4 block 222 Lincoln, Nebraska. In the 
course of years the property has become delapidated and 
the guardian asks that improvements may be made thereon. 
Decree was entered allowing guardian to make improve- 
ments not exceeding the sum of $600.00 


The State of Nebraska ex rel. Herbert C. Laubach v. 
Keith Neville, et al. 


Action in the district court of Lancaster county, Nebras- 
ka, asking that a writ of mandamus issue commanding the 
respondents to convene as the State Board of Health and 
furnish the necessary blanks for making application for 
examination to practice medicine and surgery in the state 
of Nebraska. Alternative writ of mandamus was ordered 
issued against the respondents. Pending. 


State of Nebraska v. Lewis Garman, et al. 


Action in the district court of Lancaster county, Nebras- 
ka for temporary restraining order against the defendants, 
restraining them from exhibiting the motion picture film, 
“Birth Of A Nation,’’ in the state of Nebraska. The re- 
straining order was allowed as to the city of Lincoln, Ne- 
braska. 


Douglas D. Whitcomb, Receiver of the Farmers State Bank 
of Decatur, Nebraska, v. John FE. Elliot, et al. 


This is an action in the district court of Burt county 
growing out of the failure of the Farmers State Bank of 
Decatur, Decatur, Neb. Plaintiff as receiver seeks to hold 
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the defendant stockholders of said bank liable to reimburse 
the creditors of said bank. Pending. 


State of Nebraska v. G. Rosso, et al. No. 20835. 


Appeal from a judgment of the district court of Douglas 
county, Nebraska denying a restraining order against de- 
fendants and appellees for profiteering. Pending. 


State of Nebraska ex rel. Geo W. Shields v. H. G. Taylor. 
No. 20876, 


Original action in the supreme court in quo warranto to 
declare H. G. Taylor not entitled to the office of State Rail- 
way Commissioner of Nebraska. Pending. 


State of Nebraska v. Homer V. Martin and Floye Martin. 


Action in the district court of Lancaster county, Nebras- 
ka growing out of the bankruptey of one Richard S. Young. 
At the time Richard S. Young went into bankruptcy, he 
owned an equity in a certain lot which is now held in trust 
by defendants for the creditors of said Richard 8. Young 
and the state of Nebraska is the only creditor whose right 
to recover is not barred by the statute of limitations. Pend- 
ing. 


The State of Nebraska v.. The Farmers State Bank of 
Decatur, Nebraska, et al. No. 20821. 


Appeal from the district court of Burt county. Action 
growing out of the failure of the Farmers State Bank of 
Decatur, Decatur, Neb. Frank Iams alleged that the re- 
ceiver of said bank had collected assets of said bank aggre- 
gating the sum of $43,337.78 and that his claim was a pre- 
ferred claim for the full amount due, with interest, as 
against the assets of the bank in the hands of the receiver. 
The attorney general filed answer for the receiver, denying 
the claim of the appellee Iams and alleging the assets of the 
bank in the hands of the receiver include a fund arising 
from the double liability of the stockholders, which was in 
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process of collection by said receiver and was only available 
for the purpose of reimbursing the Depositors’ Guaranty 
Fund. Pending. 


The State of Nebraska v. Edward K. Murray. No. 20556. 


Appeal from the district court of Douglas county. Ap- 
pellee was found guilty of violating the barber shop act of 
1917 prohibiting barbering on Sunday, and was fined $10.00 
and costs. Pending. 


OPINIONS OF ATTORNEY GENERAL 


1917-1918 


The Nebraska State Railway Commission—Powers. 


The Nebraska State Railway Commission has general supervision over 
any and all wires submitting electrical currents, or any other wires 
whatsoever, which cross under or over any track of a railroad in 
this state, at public highway crossings. 


Nebraska State Railway Commission, Lincoln, Nebraska. 


Gentlemen: In response to your inquiry of the 29th ul- 
timo, in which you inquire, ‘‘Does House Roll 217 enacted 
by the legislature of 1915 confer on the Nebraska State 
Railway Commission the general supervision over the man- 
ner in which electric transmission lines shall cross tracks 
of railway companies, within cities and villages’’, and you 
make special reference to your Morse Bluff situation. 


Answering, will say the act referred to, among other 
things, says: 


“The Nebraska State Railway Commission shall have general super- 
vision over any and all wires transmitting electric current, or any other 
wire whatsoever, crossing under or over any track of a railroad in this 
state at public highway crossings.” 


From a careful reading of House Roll 217, it is very evi- 
dent that the legislature intended and thereby did confer 
upon the Nebraska State Railway Commission, such addi- 
tional powers, if any, required in addition to the constitu- 
tion creating your body, as may be necessary for the pub- 
lie welfare and safety of the people; and where any wire 
transmitting electric current or any other wire whatsoever, 
crosses under or over any track of railroad in this state 
at a public highway crossing, it is incumbent upon you to 
cause the party, company or corporation seeking to cross 
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such railroad track, to so place or locate their wires for the 
best interest of the public, and this is to apply within the 
cities and villages as well as outside thereof. 


Article 11, section 4, of the constitution, declares railways 
to be public highways. The act of the legislature did not 
so except or limit the powers of the commission that it 
would in any manner exclude villages and cities, and you 
have as full and complete authority, where the line shall 
cross a railroad in a city or village, as you would have out- 
side the village and within the state. 


“The word highway is a generic term, embracing all kinds of public 
ways, such as county and township roads, streets, alleys, township and 
plank roads, turnpikes or gravel roads, tramways, ferries, canals, nav- 
igable rivers; including also railroads.” Strange vs. Board of Commis- 
sioners of Grant County, 91 N. E. 242.° 


Very respectfully, WILLIS E. REED, 
December Ist, 1916. Attorney General. 


Assessment Life Association—Securities. 


All assessment life associations organized in Nebraska, must deposit se- 
curities with the Insurance Department of the State of Nebraska pur- 
suant to section 78, chapter 43, Compiled Statutes of Nebraska for 
1911, as amended by chapter 31, section 151, of the Nebraska Insur- 
ance Code of 1913. The law does not limit the deposits of such asso- 
citations with the insurance department. 


Guarantee Fund Life Association, Edward M. Martin, Vice 
President, Omaha, Nebraska. 


Gentlemen : 


In re the deposit, by your association, of its securities with the State 
Insurance Board (Jnsurance Department) of the State of Nebraska. 


This will answer your inquiry as to the construction I 
place upon your duty to deposit your securities with the 
insurance department, and advise you that in my opinion 
the law not only permits, but requires you to so deposit 
your securities. Section 78, chapter 43, relating to mutual 
assessment life insurance companies, as found in the Com- 
piled Statutes of Nebraska, 1911, is as follows: 


OPINIONS 3 


“Sec. 78. Investment of Funds.—Any Nebraska corporation or asso- 
ciation accumulating any moneys to be held in trust for the purpose 
of the fulfillment of its policy or certificate, contract, or otherwise, shall 
invest such accumulations in bonds or treasury notes or warrants of the 
United States, of this or other states, or in interest bearing bonds of any 
municipal corporation in Nebraska, or in notes secured by mortgage on 
unencumbered real estate in the state of Nebraska, or Nebraska district 
irrigation bonds, not to exceed forty per cent of the appraised value 
thereof exclusive of improvements and shall deposit such securities with 
the auditor of state, who shall furnish such corporation or association 
with a certificate, under his seal of office, of such deposit, showing the 
purpose of such deposit and to what fund the same is to be applied when 
paid out and also showing the aggregate liabilities of such corporation 
or association at the date of issuance of such certificate; Provided how- 
ever, That such corporation or association may invest in real estate in 
Nebraska such a portion of said accumulation as is necessary for its 
accomodation in the transaction of its business and to be owned by said 
corporation or association, and in the erection of any building for such 
purpose may add thereto rooms for rental.” 


Under this law the Guarantee Fund Life Association, 
and all other assessment life associations organized in Ne- 
braska, deposit all of their securities representing their 
invested assets and accumulations. 


An examination of your articles of incorporation, by-laws 
and policies convinces me that, your yearly accumulations 
are additions to your guaranty and reserve funds, and as 
these additions and accumulations are invested in the secur- 
ities prescribed by the laws of this state, it is clearly your 
duty under the law to continue to deposit such securities 
with the Nebraska Insurance Department. 


During the 1913 session of ‘our legislature the present 
Nebraska Insurance Code was enacted, which went into 
force and effect in July, 1913. That this code did not inter- 
fere with the privilege or duty of your association to de- 
posit your securities with our insurance department is 
clear from a number of its sections, especially chapter 31, 
section 151, which is as follows 


“But all such companies or associations as are now licensed to do bus- 
iness within the State on such plan, (assessment) may continue to carry 
on the business of insurance on the plan under which they were organ- 
ized and doing business at the time of taking effect of this act.” 


My construction of the law is that it was a part of your 
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plan of transacting business to deposit your securities 
with the insurance department under the prior law, and 
as your articles of incorporation, by-laws and policies re- 
quired this deposit, and as all of these had been approved as 
required by law, it was not intended to change your plan 
of doing business or your duty to continue to deposit your 
securities upon the passage of the present insurance code. 
The law does not and cannot be construed to limit your 
deposits with the insurance department. 


Prior to the enactment of this code, certain life insurance 
companies were not required by law to deposit their securi- 
ties with the insurance department, and the legislature 
only intended to permit the companies which had thereto- 
fore been denied that privilege, to make a deposit not ex- 
ceeding $200,000. 


I am firmly convinced, and so hold, that the depositing of 
your securities with the insurance department of the state 
of Nebraska, is pursuant to our law and is required by our 
law, and under this construction you will continue from 
time to time to deposit your securities with said depart- 
ment. 


Trusting that I have fully answered your inquiry, I am, 
Very respectfully, WILLIS -E. REED, 
January 11, 1917. Attorney General. 


County Board—Powers. 


The county board may reject all bids for books, blanks and stationery, 
but upon so doing it is the duty of the county board to again adver- 
tise for the furnishing of supplies. 


Annie H. Beck, County Clerk of York County, York, Ne- 
braska, 


Dear Madam: Yours of the 11th instant received and 
contents noted carefully. Note the fact that you state, 
“At a recent session of our County Board of Supervisors, 
all the bids for books, blanks and stationery for 1917 were 
rejected and the Board voted to buy the supplies needed in 
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the open market’’, and that the right of the board to do so 
is questioned and you desire my opinion on the matter. 


In State vs. Globe Publishing Company, 19 Nebraska, 
253 our supreme court answered that question as follows: 


“The county board may reject all bids for such supplies; but upon so 
doing it is its duty to again advertise for the furnishing of supplies.” 
Very respectfully, . WILLIS E. REED, 
January 12, 1917. Attorney General. 


Constable—How Elected. 


Where two regular constables were elected at the last election, neither 
election is valid and the office of constable is then appointive instead 
of elective. The provision for the election of constable has been 
eliminated completely by amendment found in chapter 29 of the Ses- 
sion Laws of 1915. 


Mr. John S. Stidger, Grand Island, Nebraska. 


My dear Sir: Yours of the eighth instant received in 
which you say: 


“In 1915, a law was passed authorizing County Judges, Municipal 
Judges, Justices of the Peace, etc., to appoint one constable, and no more, 
which officer shall have the regular powers and duties of a constable as 
provided by law. In this county, two regular constables were elected at 
the last election. Is the office of Constable now appointive instead of 
elective, or are both regular? My own opinion is that the election as to 
constables was void, and that an appointment is in order.” 


Your opinion is no doubt sustained by law. ‘The existing 
laws were amended by chapter 29 of the Session Laws of 
1915 in such a way as to eliminate completely the provision 
for the election of constables. 

Very respectfully; WILLIS E. REED, 
January 15, 1917. Attorney General. 


Where School Should Be Taught—Employment of Teacher. 
Where qispute arises as to whether school should be held in the new or 


old schoolhouse and whether or not to hire a teacher, the fact that’ 


Sag 
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a new schoolhouse has been build precludes the fact that school 
should be taught in any other place than in the new schoolhouse. A 
tax payer with children of school age is a proper person to be the 
relator and apply for a Writ of Mandamus to compel the employment 
of a teacher and that school should be taught in the new schoolhouse. 


Alice C. Hill, County Superintendent of Logan County, 
Gandy, Nebraska. 


Dear Madam: In your communication of January 
eighth, you say: 


“In School District No. 8 of this county, there isa dispute as to where 
the remainder of the school for this year should be held —in the old 
school house or in a new school house in another part of the district, and 
as they cannot agree as to where the school shall be taught they are not 
hiring any teacher. The director wishes me to bring an action of man- 
damus to compel the balance of the Board to hire a teacher and have 
school. I would like to have your opinion as to whether I would have 
the power to bring this action. I do not find anything in the school laws 
specifically giving me this power and I am not a member of the district.” 


The fact that this district found it necessary to build 
a new school house would indicate sufficiently that they did 
not consider the old school house suitable. The district 
might possibly lose its state apportionment if it failed to 
have the additional term of school. Your letter is not 
sufficiently specific upon that point. I infer that the people 
in the district would no doubt have had the full term of 
school and intended to employ a teacher if they could have 
agreed upon which school house was to be occupied. The 
objection thus far urged is without any foundation or 
ground and ought not be tolerated for one moment. The 
children of school age should not be deprived of their legal 
rights, where the tax payers of this state are expending so 
much money for the education of children of school age, 
and the director is right in requesting that a mandamus 
be instituted to compel other members of the board to em- 
ploy a teacher to teach school. The fact that a new school 
house was built precludes the fact that it should be taught 
in any other place than in the new school house. The di- 
rector in the district or any tax payer therein, but prefera- 
bly a tax payer who has children of school age, should and 
would be the relator to apply to the district of your,coun- 
ty for a writ of mandamus to compel the employment of a 
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teacher to teach school and that the same be taught in the 
new school house. I do not believe that you are the proper 
person to be the relator, because of the fact that you are 
the county superintendent. I believe you should take the 
matter up with the county attorney, although it is not in the 
nature of a criminal proceeding, in fact it is a civil one, 
and the school district would be responsible for the employ- 
ment of an attorney to prosecute the action. 
Very respectfully, WILLIS E. REED, 

January 15, 1917. Attorney General. 


Register of Deeds—Salary of Deputy. 


The register of deeds may appoint one or more deputies when authorized 
by the county board, which deputies shall have the powers and per- 
form all the duties of the register of deeds, upon giving a bond as 
provided by law. The salary of such deputy shall not exceed $1200.00 
per year; provided, however, that the sum total of the fees of regis- 
ter of deeds and deputy, shall not exceed the fees received in said 
office. 


Mr. T. C. Green, Register of Deeds of Knox County, Cen- 
ter, Nebraska. 


Dear Mr. Green: Yours of the 13th instant, with refer- 
ence to the action of the county board of supervisons reduc- 
ing the salary of your depnty, from $1,000.00 to $750.00 per 
year, received, contents noted carefully. 


Answering will say section 5620 of the Revised Statutes 
of 1913 provides that the register of deeds shall have power 
to take acknowledgments and administer oaths and to certi- 
fy the same under his hand and official seal and may appoint 
one or more deputies when authorized by the county board, 
who shall have all the powers and perform all the duties 
of such register of deeds, upon giving a bond as provided 
by law. 


At the time that act of the legislature was passed and 
without repealing a former law, which is found in section 
5735 of the Revised Statutes of 1913, which gave the regis- 
ter of deeds power to appoint a deputy without the consent 
of the county board and which is still the law; it would 
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appear that you have a legal right to have a deputy. If at 
the time of the enactment of section 5620 that act did repeal 
section 5735, and which we are inclined to believe did not 
so repeal section 5735, then and in that case there appears 
to be no power to prevent your paying a deputy such a sum 
for his assistance as you may desire, not exceeding $1,200 
per year; provided however, that the sum total of your 
fees and his, does not exceed the fees received in your 
office, and as provided by section 2433 of the Revised Stat- 
utes of Nebraska for 1913. 

Very respectfully, WILLIS E. REED, 
January 19, 1917. Attorney General. 


Contracts—Bids for County Printing. 


Contracts let by a county board where the “Press Association” has filed 
a combined bid for the county printing, are void. It has been held 
that such proceeding is in violation of law and the board is required 
to re-advertise and re-let the contracts. If the bid is the lowest 
possible price which the county may reasonably expect to secure, 
the board might be warranted in accepting the bid. 


C, A, Kingsbury, Esq., County Attorney of Dixon County, 
Ponca, Nebraska. 


Dear Mr. Kingsbury: Referring to the conversation we 
had when you were in the city recently, as well as your let- 
ter in which you say:- 


“Calling your attention to contracts let by a county board where all 
the newspapers of a county organize under the name of “Press Associa- 
tion” and file a combined bid with the county board for the county print- 
ing, including tax list, supervisors’ proceedings, etc., at the highest price 
fixed by the statute, can a county board entertain such bid and make 
contract, or would such contract be illegal for reasons given and found 
in chapter 45, entitled “Monopolies and Unlawful Combinations” and “Un- 
lawful Restraint of Trade”? 

“Does such a combination and bid have the effect of destroying com- 
petition and monopolizing trade as contemplated by said statute?” 

“Where such.a bid has been filed, what is the duty of the county attor- 
ney in such cases?” 


While our supreme court has not passed squarely upon 
a similar question, one of our district courts in the state 


OPINIONS 9 


has held that such a combination of bids or arrangement 
of bids as by you contemplated, is in violation of the law 
and required the board to re-advertise and re-let the con- 
tract. 


It may well be doubted though, whether there is such a 
violation of the statute that a prosecution under the section 
of statute referred to, would be successful. It would seem, 
as a business proposition, if the bid is the lowest possible 
price which the county may reasonably expect to secure, 
the board might be warranted in accepting the bid. 

Very respectfully, WILLIS E. REED, 
January 19, 1917. Attorney General. 


County—May Purchase at Tax Sale. 


A county, acting through the county attorney, may purchase property at 
tax sale and then foreclose the same as any third party or individual. 


Geo. A. Munn, Esq., County Attorney of Valley County, 
Ord, Nebraska. 


Dear Sir: Answering yours of the 13th instant, in which 
you say: 


“Do the provisions of Chapter 112, House Roll No. 727, of the Session 
Laws of Nebraska for 1915, page 261, providing that the County Treas- 
urer shall cancel all tax sales on which five years have elapsed since the 
date of sale, with no demand for a deed or action to foreclose, apply to 
the purchase at tax sale by the County, under Section 6529 of the Revised 
Statutes of Nebraska for 1913?” 


“Should the County Treasurer cancel certificates of purchase made to 
the County, which have not been foreclosed or a demand for a deed made 
and which have been owned by the county for a period of more than 
five years?” 


It is my opinion that section 6529 of the Revised Statutes 
of 1913 was intended to permit the county, acting through 
its county board, to purchase and own the property and 
then foreclose it as any third party or individual might. 
The fact, however, that it also provided in the same section 
that the treasurer might retain in his custody the certif- 
icates and assign them to any person wishing to buy the 
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same, would seem to indicate that that provision was not 
especially to save the necessity of a re-advertisement as 
to insure a collection of taxes at as early a date as pos- 
sible. 


The law, as provided in said chapter 112, in my judgment 
does not refer to the county itself, because that would have 
a tendency to cause the county, unless it was as prompt as 
an individual, to lose the taxes by reason of a failure to 
foreclose and bid in the property. It is not to be supposed 
that the legislature so intended and until the court of last 
resort shall have declared otherwise, I shall adhere to 
this view. 

Very respectfully, WILLIS E. REED, 
January 19, 1917. Attorney General. 


Deputy County Treasurer—Appointment Of. 


County Commissioners should appoint the deputy county treasurer and 
fix his compensation, but the acceptance of bond filed by such person 
without appointment, will justify reasonable compensation. 


H. D. Curtiss, Esq., County Attorney of Rock County, 
Bassett, Nebraska. 


Dear Sir: In your letter of the 25th instant you say: 


“The County Commissioners accepted a bond filed by deputy county 
treasurer, but made no appointment nor allowed any salary. The county 
treasurer at the end of his term turned over the excess fees of his office 
to his successor in office and then filed a claim for the excess fees for 
deputy hire, with the County Commissioners.” 


You inquire whether under the circumstances above stat- 
ed the county commissioners would be safe in allowing 
this claim. 


In answer to the question propounded by you, allow me 
to say that the concluding part of chapter 41, Session Laws 
of 1915, which amends section 2453, Revised Statutes of 
Nebraska for 1913, provides that except in cases which do 
not arise in your county: 


“Neither of the officers above named shall have any deputy or assist- 
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ants unless the county board shall, upon application, have found the same 
to be necessary, and the county board shall, in all cases, prescribe the 
number, the compensation and the time of employment of all deputies, 
clerks and assistants which the officers above named shall have in addi- 
tion to or other than those deputies, clerks, and assistants which are 
herein expressly provided for.” 


A fair construction of the above quoted statutory pro- 
vision would be, it occurs to me, that application should 
be made beforehand to the county board and permission 
obtained to employ a deputy, and that the compensation of 
said deputy should be fixed by the board prior to the rendi- 
tion of such service. 


I am inclined, however, to the opinion that where the 
county board knows that services are being performed by 
a deputy and accepts the bond of some person as such dep- 
uty without indicating that it will refuse to allow him com- 
pensation, it will be justified after the services are rendered, 
—if in its judgment such services were necessary,—to allow 
such deputy a reasonable compensation for work done by 
him, provided, of course, that such allowance when added 
to the salary of his chief shall amount to no more than the 
fees of the office. 

Very respectfully, WILLIS E. REED, 

January 27, 1917. Attorney General. 


Deputy County Clerk—Salary. 


A deputy clerk is precluded by section 2429, Revised Statutes of 1913 
from receiving compensation for services rendered, other than out 
of the fees of the office. 


Henry Pickett, Esq., Clerk of the District Court, Wahoo, 
Neb. 


Dear Sir: In your letter of the 26th instant, you say: 


“The question has arisen in this county as to whether or not the 
County Board can allow the salary of the Deputy Clerk of the District 
Court out of the general fund of the County.” 

. 


You request an opinion from this office regarding the 
question involved. 


12 REPORT OF THE ATTORNEY GENERAL 


Allow me to say that the concluding part of section 2429, 
Revised Statutes of 1913, in speaking of the appointment 
of a deputy for the clerk of the district court and of his 
salary, says: 


“Tf the county board think necessary said clerk may be allowed one 
deputy at a compensation of not to exceed one half the amount allowed 
his principal, and such other assistants at such compensation and for 
such times as the board may allow, and none of said clerks, deputies 
or assistants shall receive any other compensation than that accruing 
to their office.” 


The above quoted statutory provision would seem to pre- 
clude a deputy clerk of the district court from receiving 
compensation for services rendered other than out of the 
fees of the office. 

Very respectfully, WILLIS E. REED, 

January 27, 1917. Attorney General. 


County Board—Printing and Supplies. 


When no bids on county printing supplies are received, the county 
board would be warranted in buying, from time to time in the open 
market, the necessary supplies in order that it may carry out the 
mandate of the law. 


Hugh J. Boyle, Esq., County Attorney of Holt County, 
O’Neill, Nebr. 


Dear Sir: Yours of the 24th instant at hand, in which 
you say: 


“The county board of Holt County in compliance with the law duly 
advertised for the necessary supplies for the court house for the year 
1917, but received no bids. Last year they advertised twice and receiv- 
ed no bids, and they have about concluded that there is no company that 
will furnish any bids under the advertisement.” 


- Now the question that confronts them is this: 


“Under these conditions can they go into the open market and pur- 
chase the necessary supplies? Of course if the law is that they cannot, 
then we are confronted with the condition here that we just simply can- 
not get any supplies for the court house.” 


In an amendment to section 143, chapter 15, Revised 
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Statutes of 1913, found in the Session Laws of 1915, page 
75, it is made the duty of the county board of each county, 
among other duties, the following: 


“(4) To provide suitable books, and stationery for the use of the coun- 
ty board, county clerk, county treasurer, county judge, sheriff, clerk of 
the district court, county superintendent, county surveyor, and county 
attorney.” 


Section 1088 of the Revised Statutes of 1913, and which 
became a law in 1879, is as follows: 


“In all counties where the cost of furnishing the officers with books, 
stationery and blanks shall exceed the sum of two hundred dollars per 
year, the supplies for such purpose shall be let in separate contract to 
the lowest competent bidder, who shall give bond for the faithful per- 
formance of his contract, with at least two good and sufficient sureties, 
residents of the state. The bond required by this section shall be ap- 
proved by the county board and the sureties therein shall justify in the 
same manner as sureties on official bonds.” 


Section 1089 provides: 


“Tt shall be the duty of the county clerk on or before the first day of 
December, annually, to prepare separate estimates of the books, blanks, 
and stationery required for the use of the county officers during the com- 
ing year, and which by law are not required to be furnished by the state, 
and during the first week in December he shall publish a brief advertise- 
ment in one newspaper published in his county, stating the probable 
gross number of each item of books, blanks, and stationery required by 
such county during the year following the first day of January next en- 
suing, and inviting bids therefor, which bids shall be filed with said clerk 
on or before the said first day of January.” 


Section 1090: 


“The county board shall, at their first meeting in January in each year, 
open said bids and award the contract for the furnishing of all such 
books, blanks and stationery as may be required by the County, officers, 
to the lowest bidder competent under the provisions of this subdivision, 
and who complies with its provisions.” 

Provided: the county board may reject any or all bids’. 


Section 1091, provides: 


“The accounts for books, blanks and stationery furnished under said 
contract shall be audited and paid as other accounts against the county, 
and no county board or other county officer shall procure any such books, 
blanks and stationery from any person other than the contractor or his 
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assignee during the existence of such contract, and no account therefor 
shall be paid by the county.” 


Each of the foregoing sections were passed in the same 
act at the same time in 1879. 


It will be noticed that in section 1090 the power was re- 
served to the board that it might reject any and all bids, 
and that the limitation placed upon the officers of the coun- 
ty not to purchase from any one except the contractor or 
his assignee, was limited to the period ‘‘during the exist- 
ence of such contract.’’ It is necessarily presupposed that 
a contract would have first been entered into. 


In 1905, an act was passed, which is now section 1104 of 
the Revised Statutes of 1913, and is as follows: 


“All contracts, either express or implied, entered into with any county 
board, for or on behalf of any county, and all orders given by any such 
board or any of the members thereof, for any article, service, public im- 
provement, material or labor in contravention of any statutory limita- 
tion, or when there are, or were no funds legally available therefor, or 
in the absence of a statute expressly authorizing such contract to be en- 
tered into, or such order to be given, are hereby declared unlawful, and 
shall be wholly void as an obligation against any such county.” 


The foregoing sections cannot be literally followed and 
at the same time comply with the general as well as the 
specific, duty enjoined upon the county board of the county 
to provide suitable books and stationery for the use of the 
county board, county clerk, county treasurer, county judge, 
sheriff, clerk of the district court, county superintendent, 
county surveyor and county attorney, if no one makes any 
bid to furnish the same. After the legislature specifically 
directed the county board to take all necessary steps to 
guard the rights of the taxpayers of the county by adver- 
tising for bids to furnish the necessary supplies to the pub- 
lie officers, and after the county board has followed the di- 
rection of the legislature in that respect, and no bids have 
been offered, there is yet a continuing duty on the part of 
the county board to furnisli suitable books, stationery, etc., 
for the use of the county board and its officers, and this 
duty cannot be performed unless it is permitted to pur- 
chase in the open market the necessary supplies and, this 
must have been implied when in 1879 by section 1090 above 
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quoted the legislature expressly provided that the county 
board may reject any and all bids and in the following sec- 
tion prohibited the purchase of any supplies ‘‘during the 
existence of such contract.’’ Any other construction would 
render the words ‘‘during the existence of such contract”’ 
wholly unnecessary. 


In view of all the facts and circumstances thus far placed 
before me, in my opinion the county board would be war- 
ranted in buying from time to time in the open market, a 
limited and necessary amount of supplies in order that it 
may carry out the mandate of the law to furnish such sup- 


plies. 
Very respectfully, WILLIS E. REED, 
January 26, 1917. Attorney General. 


Lottery. 


The giving away of checks upon which are printéd the amount of the 
purchase and the date of purchase, and at the end of each month, re- 
funding the amount of one day's business, is in violation of the law. 


David 8. Simms, Esq., County Attorney of Nuckolls Coun- 
ty, Nelson, Nebraska. 


Dear Mr. Simms: Yours of the 9th instant enclosing print- 
ed circular of Preston Drug Company of No. 325 Central 
Ave., Superior, Nebraska, in which it appears that the drug 
company proposes that: 


“Every cash customer will receive a check upon which will be printed 
the amount of the purchase and date of purchase and at the end of every 
month we will pay back in cash the amount of one day’s business. There 
is no lottery connected with this. We simply announce the day’s busi- 
ness that we give away and you bring in the checks bearing that date 
and receive your money back.” 


This is a manifest violation of the law and you are cer- 
tainly warranted in making an example out of some of these 
fellows who persist in seeking to evade and violate the law. 

Very respectfully, WILLIS E. REED, 

February 10, 1917. Attorney General. 
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County Sheriff—Serving Warrants. 


The sheriff is not compelled to serve warrants issued by a police magis- 
trate for violations of certain city ordinances, where such violations 
are not otherwise unlawful. 


Hugh J. Boyle, Esq., County Attorney of Holt County, 
O’Neill, Nebraska. 


Dear Sir: In your letter of the 24th ultimo you say: 


“TI am seeking a little information and thought perhaps your depart- 
ment there might be able to answer my question: 


“My understanding is that a police judge is also an examining magis- 
trate in misdemeanor and felony cases; that he also has exclusive juris- 
diction in the violation of city ordinances; that by statute the marshal is 
the ministerial officer of his court, and that he is vested with the same 
authority in the serving of writs and processes as the constable. 


‘Now my question is this: Can a police judge issue a warrant for the 
violation of city ordinances to the sheriff and does the sheriff have to 
serve it? In that class of cases the county is not liable for any court 
costs, unless same;was instituted with the consent of the county attorney; 
and by statute the city is not liable; therefore, my question.’” 


In answer to the question propounded by you, allow me 
to say that, although the question has not yet been passed 
upon by. our supreme court and is therefore not entirely 
free from doubt, I think it very doubtful if the sheriff is 
compelled to serve warrants issued for the violation of city 
ordinances where such violation does not constitute an of- 
fense against the general laws of the state. The rule is in 
such cases that: 


“A prosecution for the violation of a city ordinance which does not 
embrace any offense made criminal by the laws of the state, while not 
in form a criminal prosecution, is, in fact, a civil proceeding to recover 
a penalty. (/eterson v. State, 79 Nebraska, 132.) 


Section 2445, Revised Statutes of 1913, provides, among 
other things, that the sheriff may in all cases require the 
party for whom any service is to be rendered to pay the 
office in advance of such service. As you have pointed out, 
a city is exempted by statute from liability for the costs of 
a prosecution to enforce the provisions of a city ordinance. 
It is to be borne in mind, moreover, that if the sheriff is 
compelled by law to serve warrants for the enforcement of 
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city ordinances in the county seat, he will be, by a parity 
of reason, compelled to serve for other cities and villages 
in his county. Hence, I am led to conclude from a consid- 
eration of the question from different angles, that the su- 
preme court will probably hold, if the question is put up 
to it, that a sheriff is not compelled to serve warrants is- 
sued by a police magistrate for violations of city ordi- 
nances where such violations are not otherwise unlawful. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By DEXTER T. BARRETT, 
February 12, 1917. Deputy Attorney General. 


Deputy County Clerk—Salary. 


In counties of 25,000 population, the deputy clerk of the district court 
shall be paid a salary out of the general fund of the county, such 
salary not to exceed one-half the amount allowed his principal, the 
total of both to be an amount not greater than the receipts of the 
office. . 


W. W. Wenstrand, Esq., County Attorney of Saunders 
County, Wahoo, Nebraska. 


Dear Sir: In your letter of the 27th ultimo you inquire 
whether: 


“In counties of over 25,000 population, should the deputy clerk of the 
district court be paid a salary out of the fees of the office or out of the 
general fund of the county?” 


Permit me to say in answer to the question propounded 
by you that section 1194 of the Revised Statutes of 1913 
provides in express terms that in all counties in the State 
of Nebraska having over 30,000 and less than 60,000 inhab- 
itants, the clerk of the district court shall have a deputy 
whose salary shall be $1,000 per annum, to be paid monthly 
out of the general fund of the county; while section 2429 of 
the Revised Statutes of 1913 provides generally that the 
clerk of the district court of each county may, if the county 
board thinks necessary, be allowed one deputy at a compen- 
sation of not to exceed one-half the amount allowed his 
principal, and such other assistants at such compensation 
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and for such time as the board may allow; and provides 
further that none of said clerks, deputies or assistants shall 
receive any other compensation than that accruing through 
their office. 


In view of the provisions of statute last above referrel 
to, I think it advisable that the county board in all coun- 
ties, except snch as have a population between 30,000 and 
60,000, limit the compensation to be paid the clerk of the 
district court and his deputies and assistants to an amount 
not greater than the receipts of the office. 

Very respectfully, WILLIS E. REED, 
Attorney General. 
By DEXTER T. BARRETT, 

February 13, 1917. Deputy Attorney General. 


County—Trading Property. 
A county may not legally trade property. 


William Suhr, Esq., County Attorney of Hall County, 
Grand Island, Nebraska. 


Dear Sir: Your letter of recent date received, wherein 
you state: 


“Some years ago Hall County purchased a square for Court House pur- 
poses, later they purchased another square upon which they built the 
present court house. The Hall County Agricultural Association owns 
the property upon which they have placed-quite extensive improvements. 
The proposition placed before the county board is this: 


“That the County trade the old Court House square for the fair grounds, 
then there is a proposition that the Agricultural Association sell the old 
Court House square to the city for a nominal consideration. ‘ 


“I am aware that the county has no right to purchase the fair grounds 
for fair grounds purposes. But some of the attorneys here contend that 
the trade of property would be legal, and I have been requested by the 
County Board to ask an opinion of the Attorney General with reference 
to the matter.” 


It would seem that the county should not be permitted to 
accomplish by indirection what they are by law prohibited 
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from doing. My opinion is that it is extremely doubtful 
whether the county may legally trade property. 
Very respectfully, ~ WILLIS E. REED, 
Attorney General. 
By DEXTER T. BARRETT, 
January 31, 1917. Deputy Attorney General. 


Sheriff—Traveling Expenses, 


The county sheriff may receive 10c per mile traveling expenses for each 
mile traveled within the county, and 5c traveling expenses for each 
mile necessarily traveled outside the county. 


Leroy A. Devoe, Esq., County Attorney of Keith County, 
Ogalalla, Nebraska. 


Dear Sir: Your letter of the 8th instant received, to the 
following effect : 


“We will be pleased to receive an opinion from your department re- 
garding the amount of mileage a Sheriff is entitled to wherein he goes 
to another state and brings back a criminal who is a fugitive from jus- 
tice.” 


Senate File 249, Session Laws of Nebraska for 1915, page 
106, in part provides: 


“Traveling expenses for each mile actually and necessarily traveled 
within their several counties, ten cents; traveling expenses for each mile 
actually and necessarily traveled outside their several counties, five 
cents.” 


It would seem, from careful reading of the part above 
quoted, that the sheriff would be entitled to receive five 
cents per mile in strict accordance with that part of the 
statute, for each mile which he actually and necessarily 
travels outside of his county; and this would apply to your 
question, inasmuch as there is no limitation upon the dis- 
tance he shall travel outside of the county, and no limita- 
tion that he shall remain within the state. 

Very respectfully, WILLIS E. REED, 
Attorney General. 
By DEXTER T. BARRETT, 

February 13, 1917. Deputy Attorney General. 
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State Treasurer—Refunding Money. 


Money paid the state treasurer on bill thereafter held unconstitutional 
should be refunded, having been collected from the parties without 
warrant of law. Not necessary to pay bonding company who sell 
bond required by unconstitutional law. 


Claims and Deficiencies Committee, Hon. Soren M. Fries, 
Chairman, House of Representatives, State House. 


Gentlemen: With reference to the claims of B. B. Da- 
vis, EH. W. Engle, Oriental Labor Agency, Empire Labor 
Agency, Davis Western Railway Labor Agency, Freeland 
Bros. Agency, G. E. Miller & Company, Shipley’s Labor 
Agency, Eliza Christmann Reliable Employment Agency 

-and A. R. Rizzauto, each being for $60.00 to reimburse the 
parties paying the same, for money which was paid into the 
state treasury under and by virtue of the provisions of chap- 
ter 209 of the laws of Nebraska, passed by the legislature 
at the 34th Session, 1915, and thereafter held unconstitu- 
tional; and to reimburse the same parties in the sum of 
$10.00 each, paid certain bonding companies for a bond in 
conformity with the statute which was held unconstitution- 
al, will say, inasmuch as the $60.00 was collected from the 
parties without warrant of law, it is just that the $60.00 by 
each paid into the state treasury, should be returned to the 
parties paying the same. 

Now as to the $10.00 each, which the parties paid bond- 
ing companies to secure the bond which the unconstitutional 
law required should be furnished, permit me to suggest to 
you that I can see no sound reason for the payment of this 
$10.00 each to the bonding companies, unless the legislature 
is first disposed to do justice to the state officers, who by 
law, are required to give bond, and pay for the same out 
of their own pockets. It costs most state officers $100.00 
per year for a bond of $50,000.00. 

In all courts of justice, where administrators or referees 
are required to give bonds, it is customary, usual and prop- 
er that the court allow a sum of money to pay the admin- 
istrator or referee for the amount of premium for the bond 
which he has been required to furnish, because the law re- 
quired the bond to be given. It is true that one could give 
a private bond, and thereby save the cost of giving the 
bond. It is equally true that the state pays for a postage 
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stamp to send a letter in the course of business on behalf 
of the state, yet the individual officer might walk ont and 
deliver the letter, thus saving the postage stamp. There 
is no difference in the logic or the reasoning. I make this 
suggestion that you may understand you have the authority 
and likewise the responsibility to act in the matter. 
Very respectfully, - WILLIS E. REED, 
February 15, 1917. Attorney General. 


Teachers—Retirement Fund. 


House Roll 535 entitled “A Bill for an act to provide a state teachers’ re- 
tirement fund and the care and disposition of such fund,” held to be 
unconstitutoinal. 


Honorable F. C. Radke, Lincoln, Nebraska. 


Dear Sir: In answer to your request for my opinion 
regarding the constitutionality of House Roll 535 entitled 
“‘A bill for an act to provide a state teachers’ retirement 
fund and the care and disposition of such fund’’, permit 
me to say that I find no constitutional objection to the pro- 
vision for assessing teachers a percentage of their salaries 
for the purpose of assisting in establishing a fund out of 
which teachers’ pensions may be paid so long as said 
assessment is optional with those now under contract to 
teach. 


I think, however, the law is vulnerable to the objection 
that the managing body of said fund known in the law as 
“the board of trustees of the teachers’ retirement fund’’ 
contains in its membership two members who, by virtue of 
the act, are made executive state officers contrary to the 
provisions of sections 1 and 26 of article 5 of the consti- 
tution. 


In the case of State v. Porter, 69 Nebraska 203, it was 
held that an act creating a state registry of brands and 
marks was unconstitutional for the reason that three mem- 
bers of the committee appointed to execute the provisions 
of said act and who were appointed by the governor, would 
be, if the act were valid, executive state officers. Similar- 
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ly, in the case of Jams v. Meller, 140 Northwestern 784, it 
was held that an act which attempted to create a stallion 
registration board and to vest the same with state-wide ex- 
ecutive powers and jurisdiction, was invalid and void. 


It occurs to me from a perusal of the contemplated act 
known as House Roll 535 that the powers of the board of 
trustees thereby created are at least as broad as the powers 
of either of the boards or committees above mentioned. 
It follows that inasmuch as those acts were held uncon- 
stitutional, this one will be, if passed, and for a like reason. 

Very respectfully, WILLIS E. REED, 

February 14, 1917. Attorney General. 


Co-Operative Banks—Establishment Unconstitutional. 


House Roll No. 757 relating to the establishment of co-operative banks is 
unconstitutional. 


Honorable John Murty, Lincoln, Nebraska. 


Dear Sir: In response to the oral request of your com- 
mittee, for an opinion as to the constitutionality of House 
Roll No. 757 entitled ‘‘A bill for an act relating to the estab- 
lishment of co-operative banks’’, permit me to say that 
the following provision found in section 7 of said bill, viz: 
‘No person shall be entitled to vote who has not been a 
member for more than three months—nor shall any mem- 
ber vote by proxy or have more than one vote’’, is clearly 
unconstitutional, for it conflicts with the provisions of sec- 
tion 5, article 11b of the Constitution, which reads as fol- 
lows: 


“Sec. 5. (Elections.) The legislature shall provide by law that in all 
elections for directors or managers of incorporated companies, every 
stockholder shall (have) the right to vote in person or proxy, for the 
number of shares of stock owned by him, for as many persons as there 
are directors or managers to be elected, or to cumulate said shares and 
give one candidate as many votes as the number of directors multiplied 
by the number of his shares of stock, shall equal, or to distribute them 
upon the same principle among as many candidates as he shall think fit, 
and such directors or managers shall not be elected in any other man- 
ner.” 
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I may add that if it is intended by the following provis- 
ion found in section 13 of said proposed act, viz: ‘‘Hach 
shareholder shall be liable for the debts of the corporation 
to the amount of shares subscribed by him, whether wholly 
or partly paid up’’, to limit the liability of the stockhold- 
ers to the amount of their capital stock, such provision is 
likewise unconstitutional, for it contravenes section 7 of 
article 11b of the Constitution, which provides that: 


“Every stockholder in a banking corporation or institution shall be in- 
dividually responsible and liable to its creditors over and above the 
amount of stock by him held to an amount equal to his respective stock 
or shares so held, for all its liabilities accruing, while he remains such 
stockholder.” 


In conclusion, allow me to suggest that inasmuch as the 
bill under consideration has‘ to do as its title indicates, with 
the subject of banking, and that it extends by its terms the 
scope of the state banking laws, it would be better, in my 
opinion, to pass the act as an amendment to the existing 
law upon the subject of banking than to pass it as an inde- 
pendent act. 


In a somewhat analogous case, it was held, although by 
a divided court, that: 


“Validity. The subject of the act of 1913 (laws 1913 ch. 101), was to 
provide a method of raising funds for the erection of county buildings, 
and the provision it makes is in addition and supplementary to the stat- 
utes already existing for that purpose. It does not contain the section 
or sections so amended, nor repeal such sections. It is therefore a viola- 
tion of section 11, article 111 of the constitution and void.” (Minier v. 
Burt County, 95 Neb. 473.) 


Very respectfully, WILLIS E. REED, 
February 19, 1917. Attorney General. 


Schools—Normal Training—Appropriation. 
A school which does not give instruction to the required number of pu- 
pils as provided by law, is not entitled to share in the appropriation 


for normal training as provided in section 140 article 10 of school 
laws, which section was revised and amended in 1913. 


Honorable W. H. Clemmons, State Superintendent of Pub- 
lic Instruction, Lincoln, Nebraska. 
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Dear Sir: You call my attention to the 7th sub-division 
of section 140, article 10, chapter 71, Revised Statues of 
1913, which reads as follows: 


“Every high school approved for normal training, shall instruct a class 
of not less than ten, and every student admitted to such class shall con- 
tinue under instruction not less than eighteen weeks in order to be count- 
ed in such class.” 


You inquire with reference to an appropriation made as 
follows: 


“For normal training in high schools as required by Section 140, Ar- 
ticle 10 of school laws, as revised and amended in 1913, $125,000.00.” 


“May money derived from such appropriation be used to defray the 
expenses of normal training in such high schools as do not have a class 
of ten or more in normal training?” 


In answer to your question, allow me to say that a school 
which does not give instruction to the required number of 
pupils under the above quoted provision of statute, is not 
entitled to share in the appropriation for normal training, 
where such appropriation is made in the words last above 
quoted. 


Permit me to add that in my opinion the legislature may 
however, if it desires to do so, appropriate a fund for nor- 
mal training, to be used at the discretion of the state super- 
intendent of public instruction, for the support and bene- 
fit of high schools which do not quite come up to the stat- 
utory requirements found in said section 140. 


To illustrate; I note that among the appropriations shown 
under the heading ‘‘Superintendent of Public Instruction’’, 
in 1913, there is one of $50,000.00 for state aid for weak 
schools, as required by section 51, article 11 of School Laws 
of the state, as revised and amended in 1913. 

Very respectfully, WILLIS E. REED, 

February 20, 1917. Attorney General. 


County Superintendent—Expenses. 


A county superintendent is not required to pay for stamps and express 
charges or for other official business, out of his salary. The county 


OPINIONS 25 


board may allow the county superintendent such clerk hire and trav- 
eling expenses as it deems necessary. 


Mr. Charles Speedie, Nebraska City, Nebraska. 


Dear Sir: In your letter of the 28th ultimo you inquire 
whether the county superintendent is required to pay out 
of his salary, traveling expenses, stamps, express, and 
clerk hire when they are absolutely necessary for the car- 
rying on of the official business of his office. 


In answer to your question permit me to say that he is 
certainly not required to pay for stamps and express 
charges where such expense is incurred in the performance 
of the duties of his office. The question as to whether or 
not he shall be required to pay his traveling expenses and 
clerk hire made necessary in the performance of his official 
duties depends upon the county board of his county. 


“The county board, at their option, may allow the county superintend- 
ent such clerk hire and traveling expenses as they deem necessary.” 
(Sec. 2452, Revised Statutes of 1913.) 


Very respectfully, WILLIS E. REED, 
March 1, 1917. Attorney General. 


Justice of the Peace—Vacancy—Election. 


Vacancy in the office of justice of the peace shall be filled by election 
where the unexpired term exceeds one year. 


C. R. Stasenka, Esq., County Attorney of Franklin County, 
Bloomington, Nebraska. 


Dear Sir: In your letter of the 27th ultimo you inquire 
as to whether or not vacancies in the office of justice of the 
peace may be filled for the unexpired term by appointment 
where such unexpired term exceeds one year. 


In answer to the question propounded by you permit me 
to say that section 2278, Revised Statutes of 1913, provides, 
in substance, that a vacancy in the office of justice of the 
peace shall be filled by election where the unexpired term 
exceeds one year. This provision of statute is in conform- 
ity with the provisions of section 21, article 6 of the Con- 
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stitution which likewise provides, in substance, that va- 
cancies in the office of justice of the peace shall be filled by 
election except when the unexpired term does not exceed 
one year. 


Very respectfully, WILLIS E. REED, 
March 1, 1917. Attorney General. 


Appropriation for Normal Training—Free High School Tuition. 


Public money appropriated for normal training in high schools can not 
be distributed to private schools or parochial schools doing normal 
training work. A private school or parochial school doing high 
school work can not collect free high school tuition. 


Honorable W. H. Clemmons, State Superintendent of Pub- 
lic Instruction, Lincoln, Nebraska. 
Dear Sir: You inquire: 


“Can money appropriated for training in the high school be dis- 
tributed to private schools doing normal training work or parochial 
schools doing normal training work? 


“Second. Can a private school doing ninth, tenth, eleventh and twelfth 
grade work collect the free high school tuition: also can a parochial 
school doing ninth, tenth, eleventh and twelfth grade work collect free 
high school tuition?” 


First: No. There is no statutory provision for the 
payment of public money for normal training in private or 
parochial schools, and the appropriation for normal train- 
ing made in 1915 is not broad enough in its terms to include 
such schools. 


Second: No. There is no statutory provision author- 
izing the payment of free high school tuition to any school 
other than a public school district granting free high school 
education to non-resident pupils. (See chapter 119, Ses- 
sion Laws of 1915, which amends section 6314, Revised 
Statutes of 1913). 


Very respectfully, WILLIS E. REED, 
March 5, 1917. Attorney General. 
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Statute of Limitations—Tax Sale Certificates. 


The county treasurer shall not cancel tax sale certificates issued prior 
to September 1, 1903. If the taxes due at date of sale were paid at 
the time such sale was made, the county treasurer may cancel same 
on the tax list, provided no action to foreclose is pending. If the 
owner of any tax sale certificate shall fail or neglect to demand a 
deed thereon, or to commence foreclosure action on the same within 
five years from the date of sale, such tax sale certificate shall cease 
to be valid. 


Charles F. Barth, Esq., County Attorney of Saline County, 
Friend, Nebraska. 


Dear Sir: In your letter of the 2nd instant, you say: 


“Calling your attention to Section 6570 of the Revised Statutes, 1913 
and said Chapter 112; shall the County Treasurer cancel tax sale certifi- 
cates issued prior to September 1st 1903? 


“In the concrete case in our County, the certificate was issued in 
1896. Did Chapter 112 affect Section 6570? 


“In the second place; that if the owner shall fail or neglect to demand 
a deed for a period of five years, etc. From when shall this five year 
period be computed; five years after the passage of the act, or five years 
before the passage of the act?” 


I will answer your questions in the order in which they 
are propounded. 


Section 6570, Revised Statutes of 1913, is a part of the 
general revenue law passed in 1903. The sole purpose of 
its passage was to preserve rights relative to the collection 
of taxes levied prior to September 1, 1903. So far as tax 
sales made prior to 1903 are concerned, it has long since 
become obsolete, for such a sale, even if made so late as the 
31st day of August, 1903, would be barred by the Ist day of 
September, 1910, under the law as it existed prior to 1903, 
if no action to foreclose it were commenced prior to that 
time. 


In my opinion where a tax sale was made prior to Sep- 
tember 1, 1913, and the taxes due at the date of the sale 
were paid thereon at the time such sale was made, the coun- 
ty treasurer may safely proceed to cancel same on the tax 
list, in accordance with the provisions of chapter 112, Re- 
vised Statutes of 1915; provided no action to foreclose same 
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is now pending. If, however, the sale was made to a coun- 
ty or other municipal sub-division of the state, and the 
taxes were not actually paid at the time of the sale, I do 
not think the record should show that they are cancelled. 


Section 4 of article 9, Constitution of Nebraska, provides 
that: 


“The legislature shall have no power to release or discharge any 
county, city, township, town or district whatever, or the inhabitants 
thereof, or any corporation, or the property therein, from their or its 
proportionate share of the taxes to be levied for state purposes, or due 
any municipal corporation, nor shall commutation for such taxes be 
authorized in any form whatever.” 


And the supreme court of this state has held, as it was 
obliged to hold, in order to sustain the above quoted pro- 
vision of the Constitution that: 


“The county’s lien for taxes is not devested by the failure of the 
county to forclose its tax lien within the time limited by statute, but 
the county may again purchase at tax sale for the years covered by its 
prior purchase.” County of Valley v. Milford, 70 Neb. 313. 


Second: Chapter 112, Session Laws of 1915, which 
amends section 6569, Revised Statutes of Nebraska for 
1913, says that if the owner of any tax sale certificate shall 
fail or neglect to demand a deed thereon, or to commence 
an action for the foreclosure of the same within five years 
from the date of sale, such tax sale certificate shall cease 
to be valid or of any force or effect whatever. In constru- 
ing the five year limitation, I think you should consider the 
five year period as commencing at the date of sale regard- 
less of whether such sale took place prior to or since the 
passage of the 1915 act. 


Such is the literal reading of the statute and those who 
purchased prior to 1915 have had, at the present time, about 
twenty months within which to institute an action of fore- 
closure, since that act went into effect. 


It is not-necessarily a violation of any constitutional 
right to give a retro-active effect to a statute relating to 
the limitations of actions, if a reasonable time is allowed 
after the passage of the act, for the enforcement of exist- 
ing rights. 
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“Statutes of limitation may apply to existing demands, if a reason- 
able time be allowed for commencing actions thereon.” 
Holcombe v. Tracy, 2 Minn, 201, 
Very respectfully, WILLIS E. REED, 
March 5, 1917. Attorney General. 


Road Dragging Fund—Assessor Not Eligible to Third Term— 
Residence of Road Overseer—Assessment of Piano. 


The road dragging fund may be used by the county board for road 
dragging, paving, repairing paving, oiling or strawing sandy roads 
and for no other purpose. Also for purchasing the necessary tools 
for such work. 


A county assessor is not eligible to a third term of office. The assessor 
having been elected for the third term by a majority vote and 
having qualified by filing bond which has been approved, is then a 
de facto officer. 


The road overseer shall be a resident of the district for which he is 
elected. 


The value of a piano shall be assessed to the vendee when the same 
is not entirely paid for. 


G. E. Simon, Esq., County Attorney of Furnas County, 
Cambridge, Nebraska. 


Dear Sir: Your favor of the 27th ultimo, received, where- 
in you state: . 


‘*Would like your opinion on the following matters :’’ 


“Commissioners of Furnas County advise me that there is a balance 
of over $5,000.00 in the road dragging fund and desire to know if they 
may use the same to pay for road drags required throughout the 
county, also if any part of the same may be used in paying for cement 
work on the roads, culverts, ete. 


“There are three instances in the County where the assessors elected 
have held two terms in succession. The Commissioners have approved 
their bonds filed. In my opinion they’ are not eligible under Section 
1957 Revised Statutes of 1913. I shall be very glad to have your 
opinion. 


“In another instance, a resident of the village was elected road 
overseer for road district lying outside of corporate limits of his vil- 
lage. Is he eligible? 
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“Pianos are sold here by a Lincoln firm, taking installment notes 
therefor, containing stipulation that the title, ownership and right of 
possession of said instrument shall not pass from vendor until the whole 
indebtedness be paid by the vendee. The assessors wish to be advised 
how to assess the same. It is my opinion that only the equity of the 
holder should be assessed to him. Am I right?” 


Answering your questions in the order in which you ask 
them, I desire to suggest section 2931 Revised Statutes of 
Nebraska for 1913, provides inter alia: 


“Said Board shall furnish a suitable road drag for each dragging dis- 
trict and pay for the same out of the County Road Fund—.” 


The county road fund is made up of the county levy for 
road purposes and of money collected by the county in 
conformity with the provisions of the inheritance tax law. 
Prior to 1915 registration fees for motor vehicles were 
credited to the county road fund. (See section 3045 Revis- 
ed Statutes of Nebraska for 1913.) But in 1915 the law 
was so amended that such part of the motor vehicle regis- 
tration fees as is paid into the county treasury constitutes 
what is deemed the road dragging fund, which may be used 
by the county board for road dragging, paving, repairing 
paving, oiling or strawing sandy roads and for no other 
purpose. (See chapter 61, Session Laws of 1915.) 


It then follows that the road dragging fund may be used 
for cement work, where such cement work takes the form 
of paving on the public roads. I am of the opinion that 
road drags may be purchased with such fund, although it 
is unquestionably true that the general road fund for the 
county may be used for that purpose. Where the statute 
expressly provides that a fund may be used for road drag- 
ging purposes, it would seem that the right to use such fund 
for the purchase of the necessary tools is included. 


Relative to your second question, section 1957 Revised 
Statutes of 1913, provides: 


“At the general election in nineteen hundred and fourteen and every 
two years thereafter, there shall be elected: in each precinct ward or 
township, one precinct assessor whose term of office shall be for two 
years, and who shall not be eligible to hold more than two terms in 
succession,——.”” 
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The statute presents a complete bar, with respect to 
the eligibility of a precinct assessor who has held two suc- 
cessive terms, to a third term. It is surprising that the 
question was not urged prior to election. The person, how- 
ever, having been elected by a majority vote, and having 
attempted to qualify by filing his bond and the same being 
approved, the question arises as to whether he is a de jure 
or de facto officer. Clearly he is a de facto officer as defined 
in ex parte Johnson, 15 Neb. 512. 


Relative to your third question, there is no statutory 
provision specifically stating where the road overseer shall 
reside, but it would seem to the writer that he should be a 
resident of the district for which he is elected. 


Your fourth question is one which presents a conditional 
sale. I desire to suggest that section 6313 Revised Statutes 
of 1913, provides, inter alia: 


“Personal property shall be listed in the manner following: First: 
Every person of full age and sound mind, being a resident of this state, 
shall list all his money, credits, bond or stocks, shares of joint stock or 
other companies, when the capital stock of such company is not assessed 
in this state, moneys loaned or invested, annuities, franchises, royalties 
aid all other personal property ;—.” 


For the purposes of assessment it seems advisable to 
assess the value of the piano to the vendee, although he 
has not paid for it, for the reason that the indebtedness 
which he owes to the vendor upon the piano, may be de- 
ducted by the vendee from his gross credits, in listing his 
property for assessment with the assessor. 


The supreme court of Nebraska established the rule that 
the word ‘credits’ as used in section 28, article 1, chapter 
77 Compiled Statutes. of 1903, means net credits. The in- 
debtedness of the tax payer may be deducted from gross 
credits to find the true value of the credits for assessment. 
Oleson v. Cuming County, 81 Neb. 209. 


Very respectfully, WILLIS E. REED, 
Attorney General. 


By DEXTER T. BARRETT, 
March 10, 1917. Deputy Attorney General. 
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School Trustees—Powers. 


The school trustees of a high school have authority to classify and grade 
scholars in the district and cause them to be taught in such depart- 
ments as they deem expedient. They may also prescribe the courses 
of study and text-books for the use of such school. 


Hon. W. H. Clemmons, State Superintendent of Public In- 
struction, Lincoln, Nebraska. 


Dear Sir: Your Mr. Dixon has submitted to this depart- 
ment for an opinion thereon, the letter of W. G. Baker, 
county superintendent of Howard county, dated March 13, 
1917, and addressed to you, in which he states that District 
No. 3 of said Howard county voted last year to install an 
eleventh grade, and that the members of the board of 
trustees have refused to comply with the expressed request 
of the electors of the district as to the installation of an 
eleventh grade in said school. He inquires what remedy 
-the electors have. 


In answer to the question propounded by Mr. Baker, I 
will say that if they have any legal remedy at all, it is by 
mandamus brought by some interested person in the dis- 
trict on behalf of himself and others similarly situated. It 
is not at all certain, however, that such a method of pro- 
cedure would be successful. In the case of State v. School 
District No. 1 Dixon County, reported in 31 Nebraska at 
page 552, it was held: 


“The school trustees of a high school have authority to classify and 
grade the scholars in the district and cause them to be taught in such 
departments as they may deem expedient: they may also prescribe the 
courses of study and text-books for the use of the school.” 


IT assume that the school at Elba is one organized under 
the provisions of article 6 of the school law, that is to say, 
that it is a school having more than 150 pupils, but with a 
less population than is required for the organization of a 
city school district. If this assumption be correct, the 
statute itself confers upon the trustees the power: 


“To prescribe courses of study and textbooks for the use of such 
schools.” 


See. 6800 Revised Statutes of 1913. 
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In any event, the most feasible course open to those 
who desire to have an eleventh grade added to the high 
school is to elect members of the board who will carry out 
their wishes in that regard, in my opinion. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By GEO. W. AYRES, 

March 14, 1917. Special Assistant. 


Insanity Board—Fees. 


A physician as a member of the insanity board shall receive as compen- 
sation for his services upon the board of insanity commissioners, the 
per diem allowance of $3.00 per day and in addition thereto the sum 
of $5.00 per case examined. 


David S. Simms, Esq., County Attorney of Nuckolls Coun- 
ty, Nelson, Nebraska. 


Dear Sir: The commissioners of insanity for Nuckolls 
county have requested an opinion in writing from this de- 
partment, upon the following question: 


“What is the compensation of the physician, as a member of the 
Insanity Board, as contemplated by Section 7274 Revised Statutes of 
Nebraska for 1913?” 


“Section 7274 Revised Statutes of Nebraska for 1913, inter 
alia, provides: 


“The Commissioners of Insanity shall be allowed at the rate of three 
dollars per diem each for all the time actually employed in the duties of 
their office; they shall also be allowed their necessary and actual ex- 
penses, not including charges for board. The clerk, in addition to what 
he is entitled to as commissioner of insanity, shall be allowed one-half 
as much more for making the required record entries in all cases of 
inquest, and of meetings of the board for any purpose, and for the filing 
of any papers requiring to be filed; he shall also be allowed twenty-five 
cents for each notice or process given or issued under seal as herein 
required. The examining physician shall be entitled to five dollars for 
each case examined, and mileage at the rate of ten cents per mile each 
way.—” 


Tt seems that the statute contemplates that the physician 
shall receive as compensation for his services upon the 
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board of insanity commissioners, the per diem allowance 
of three dollars per day, and in addition thereto the sum of 
five dollars per case examined. Assuming that the board ex- 
amined but one case, it is my opinion that according to the 
reading of the statute, the physician would receive three 
dollars for the day and five dollars for the case, or a total 
of eight dollars. Of course if more than one case per day 
were examined or if more days were occupied in examining 
one case than one day, the compensation would be accord- 
ingly. 


Trusting that this meets with your views and approval 
I am, 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By DEXTER T. BARRETT, 
March 16, 1917. Deputy Attorney General. 


State Treasurer—Failure to Pay Over Funds. 


Moneys due the state of Nebraska from a late state treasurer by reason 
of the failure of the late state treasurer to pay over to the present 
state treasurer, his successor in office, the amount of moneys col- 
lected by him while in office during the years of 1889, 1890, 1891 and 
1892, can not be collected. Courts can not prosecute suits or actions 
which are stale or dormant, when such causes of actions arose and 
were known to the people 24 years before. 


To the Honorable Joint Committee of the Senate and 
House of Representatives, 

I. L. ALBERT, Chairman, 

R. F. NEAL, Secretary. 


Gentlemen: In response to your request, which was 
accompanied by a certain resolution, as follows: 


REPORT BY COMMITTEE TO THE ATTORNEY 
GENERAL. 


“In pursuance of a resolution offered and adopted as a joint resolution 
in the House and Senate of the State of Nebraska, a copy of which: is 
hereto attached, and the committee appointed by the House and Senate 
did in pursuance of said appointment meet in joint session and elect 
Senator I. L. Albert, chairman, and Senator R. F. Neal, secretary, of said 
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committee, and after considering said resolution is of the opinion that 
as the only question involved in the resolution appears to us is whether 
the action thereby contemplated can be maintained, we submit said 
resolution to the Attorney General for an opinion in writing on that 
question. 
(Signed) I. L. Albert, Chairman, 
R. F. Neal, Secretary. 


“WHEREAS, at the time of the failure of the Capital National Bank of 
Lincoln, the state of Nebraska had large sums of, money on deposit in 
said bank which were lost to the state, and 


“WHEREAS, the supreme court of the United States has held and de- 
termined that the directors of national banks are liable in their personal 
and individual capacity for all damages sustained in consequences of the 
violation of their duty, therefore be it 


“RESOLVED, by the House of Representatives, the Senate concurring, 
that a committee of three members of each house of this legislature be 
appointed to investigate the above matter and report to the House of 
Representatives and the Senate the extent of the loss to the state and the 
probability of recovering the same. Said committee is hereby authorized 
to employ such assistance as it may deem necessary. 

Fults.” 


This question was before the legislature is 1893, as will 
be observed by an examination of the House Journal, page 
735, which is as follows: 


“Resolved, That a committee of three members of this House be appoint- 
ed by the speaker for the purpose of employing counsel to collect any 
moneys due to the state of Nebraska from the late state treasurer by 
reason of the failure of the late state treasurer to pay over to the present 
state treasurer, his successor in office, the amount of moneys collected 
by him while in office during the years 1889, 1890, 1891, 1892. Giving to 
such committee full power to act in the premises.” 


A bill was introduced in the legislature and reported for 
passage, as shown on page 781 of said House Journal, being 
House Roll 529. This was a bill for an act authorizing the 
special committee, Johnston, Brockman, and Sinclair, 
appointed by the House of Representatives of Nebraska to 
investigate and report on the $230,000 state money deposit- 
ed by J. E. Hill, ex-state treasurer, in the Capital National 
Bank of Lincoln, Nebraska, to employ competent counsel 
to institute suit and do all that was necessary to collect 
said $230,000 from any person or persons as principal or 
bondsmen liable for said $230,000. 
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Thereafter, the committee made a report as follows: 


“Your special committee appointed to investigate the condition of 
state money deposited in the Capital National Bank at Lincoln respect- 
fully report that, in pursuance of the resolution by which the matter was 
referred back to this committee, we employed counsel and examined, 
under oath, several witnesses touching the matter under consideration, 
and from said testimony it is our opinion: 


“First. That the state had no money on deposit in said Capital Nation- 
al Bank, unless the money therein deposited by J. E. Hill, as hereafter 
stated, can be so considered. 


“Second. That the late state treasurer, J. E. Hill, was and is a 
creditor of said bank and kept on deposit therein large sums of the state 
money, i. e., as much as $347,000.00 at one time in 1892. 


“Third. That at the close of the term of office of said J. E. Hill said 
bank was owing him a balance of about $285,000 for which said bank 
issued to said Hill its certificate of deposit about January 6th, 1893. 


“Fourth. That said Hill delivered to his successor in office, J. S. 
Bartley, about January 15th, 1893, certain evidences of indebtedness in the 
form of certificates of deposit of various banks among which were the 
said Capital National Bank’s certificate of deposit for about $285,000. 


“Fifth. That at and before the time of such delivery said bank was 
wholly insolvent and unable to pay said sum of. $285,357.85. 


“That said bank did not have said sum of $285,375.85 in cash or a- 
vailable assets at any time since said certificates were delivered to said 
State Treasurer Bartley. 


“Sixth. That said State Treasurer Bartley has received on said certi- 
ficates the sum of $48,996.02 and that the remainder, to wit, $236,361.88 
is still due the state from the late State Treasurer Hill. 


“Seventh. Your committee, from the evidence introduced, consider it 
of the highest importance to the interests of the state that speedy action 
be taken to collect from late state treasurer the amount above stated to 
be due. That we are informed it is the duty of the attorney general to 
institute and prosecute all such proceedings, but in view of the im- 
portance of the matter under consideration, we believe that additional 
counsel should be employed and that this committee or some other 
committee appointed by this body be authorized to contract with and 
employ such counsel. We believe such course would be most satisfactory 
both to the attorney general and to the people because it is probable the 
litigation if begun will extend beyond the term of office of the present 
attorney general, and it might be inexpedient to leave the matter wholly 
in the hands of a new officer not familiar with the case, and the attorney 
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general will doubtless-be glad to divide the responsibility under all the 
circumstances. 


“Your committee is advised that there is to the credit of the state 
treasurer Bartley on the books of said bank the sum of about $86,000 
when the balance due on said certificates is about the sum of $236,000, 
that the affairs of said bank are in the hands of a receiver, that claims 
against said bank should be filed with said receiver within ninety days 
from the date of his appointment, and it may become important to Mr. 
Hill or Mr. Bartley to have the claim duly filed and proved within said 
time that the proceeds, if any, may be paid to the party entitled to same. 
We attach hereto the report of O. J. Wilcox and report of the stenograph- 
er will be filed as soon as the same can be copied on typewriter, all of 
which is respectfully submitted. 


“Dated this 18th of March, ,1893. 
B. J. Johnston, Chairman, 
John Sinclair, 
John M. Brockman.” 


“As requested by you, I have made examination of the account of the 
state of Nebraska with the Capital National Bank, and beg to submit the 
following report as the result of my investigation. 


“State Treasurer Bartley on the 16th of January deposited in the bank 
$285,357.85, which is duly entered in the pass book, presumably entered 
by the teller, the entry bearing the initial “F”. Against this deposit 
there have been checks drawn and paid by the bank to the amount of 
$48,996.02, thus leaving due the state the sum of $236,361.83 This 
amount agrees with the books of the bank, with the exception that one 
item of $150,000 included in the deposit of 16th inst. has not been placed 
to the treasurer’s account, though included in the amount entered in the 
pass book. The accompanying statement will more fully explain the 
situation. I am indebted to Receiver McFarland and to State Treasurer 
Bartley for courtesies in making up this statement, without which it 
would not have been complete. 

Respectfully submitted, 
0. J. Wilcox, Accountant. 


To B. J. Johnson, John Sinclair, John M. Brockman, Committee. 
ACCOUNTANT’S REPORT. 


The Capital National Bank, Lincoln, Nebraska. 
In account with J. S. Bartley, Treasurer. 


Checks drawn as follows: 


January 16th, 1893, deposited . 
16h, one check for 


$285,357.85 


$5,000.00 
RGth, ‘ONE: CHECK LOM, sss vccecscnsecac-acjuecbi-segcctbaperesiansecavesed 20,272.66 


Gag 
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16th, one check for - 5,000.00 


16th, one check for .. . 5,010.54 
16th, one check for .. 141.67 
16th, one check for 66.40 
17th, one check for .. = 67.34 
17th, one check for .. . 1,256.59 
17th, one check for . 48.72 
17th, one check for ~ 322.83 
18th, one check for p 65.41 
18th, one check for - . 6,211.08 
18th, one check for .. 2 34,10 
18th, one check for _ . 5,254.18 
20th, one check for _ 244.50 
20th, one check for - 607.43 
20th, one check for .. . 1,224.53 
LOLAIMCUGCR RS oso es tae gete Ite $50,827.98 
Less amount of last two checks not presented....1,831.96 48,996.02 


$236,361.82 


Therefore, suit was instituted in the supreme court of 
this state, entitled State of Nebraska v. John E. Hill, et al., 
to recover from former state treasurer, Hill $236,364.62, 
which case is reported in 47 Neb. 456. There were two 
trials, the first trial the jury disagreed, the second there 
was a general verdict for all the defendants; motion for 
new trial was denied. This case was most fully considered 
by the supreme court and many of the facts are set out 
in the decision. Judge Norval in delivering the opinion for 
the court said: 


“It remains to be determined whether the facts found by the special 
verdict, standing alone, or when taken in connection with the other 
facts, established by uncontradicted proofs, constitute a defense to the 
action. It is strenuously insisted that the surrender by Bartley of the 
certificates of deposit which he received from Hill to the Capital National 
Bank—the institution which had issued them—after it had become a state 
depository, and taking credit therefor on open account as state treasurer, 
amounted to a novation and operated as a release of the defendants from 
liability on their bond. I shall not at this time stop to discuss this line 
of defense. I am convinced that upon another ground the action must 
fail. While Bartley had no power to bind the state by accepting these 
certificates of deposit as payment, yet his action in that regard was 
subsequently ratified by the state. It is disclosed by this record that after 
the deposit of said certificates of deposit in the Capital National Bank 
to the credit of Bartley, as state treasurer, he drew checks against said 
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account aggregating $48,993.23, which were paid by said bank before its 
doors were closed. The state in its petition herein gave Hill credit for 
the same. Furthermore, the legislature, at its last session, in the act 
making appropriation for the current expenses of the state government ° 
for the ensuing years, and to pay the miscellaneous items of indebted- 
ness of the state, made the following appropriation: ‘For state sinking 
fund, one hundred eighty thousand and one hundred and one and seventy- 
five one hundredths ($180,101.75) dollars, to reimburse said fund for the 
same amount tied up in Capital National Bank.” (Session Laws, 1895, p. 
404, ch. 88.) Subsequently, Bartley, ds state treasurer, by the attorney gen- 
eral as his attorney, brought suit against the receiver of said bank to re- 
cover the unpaid balance of said account. I am convinced upon full con- 
sideration of these matters that the state has ratified the act of Bartley in 
accepting said certificates of deposit from Hill as money, and thereby 
exonerated him from liability upon his bond. The only funds in the 
Capital National Bank which the state had, or could claim to have, any in- 
terest in, it was shown were those arising from the deposit of the certifi- 
cates received from Hill. The legislature must have regarded this claim 
against the bank as belonging to the state, else it would not, in making 
the appropriation aforesaid to reimburse the sinking fund, which had be- 
come impaired by the failure of the bank, have used the words, “amount 
tied up in the Capital National Bank.” Had the law-makers desired to 
repudiate the act of Hill in delivering to his successor said certificates 
as money, in making said appropriation, it is reasonable to suppose they 
would have stated in the act the impairment of the sinking fund was oc- 
casioned by the money belonging thereto being “tied up in Hill’s hands,” 
or used some other appropriate designation. There is no room to doubt 
that the legislature was clothed with ample power to ratify the act of 
Bartley in receiving the certificates of deposit in settlement with Hill.” 


The suit referred to as having been instituted by the 
attorney general to recover from the receiver is McDonald 
v. State of Nebraska, which was tried in the circuit court of 
appeals for the eighth district, eighth cireuit, on March 19, 
1900, and reported in 101 Fed. 171. 


Tf any doubt ever existed respecting the validity of ‘‘An 
act to provide in what courts the state may sue and be 
sued,’’? approved February 14, 1877, which act contained 
the following. 


“Sec. 16. Every claim and demand against the state shall be forever 
barred, unless action be brought thereon within two years after the claim 
arose; Provided, That claims now subsisting shall not be barred until 
two years after the taking effect of this act, and every claim and demand 
in behalf of the state, except for revenue, shall be barred by the same 
lapse of time as is provided by law in case of like demands between priv- 
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ate parties; Provided, however, That in any action on behalf of the state 
the defendant may plead and ‘avail himself of any set-off or counter-claim 
growing out of or connected with the same matter or transaction upon 
which action is brought against him.” (Session Laws of 1877, p. 19.) 


At this late date it would appear that the legislature in 
1881, in amending that act, was not mislead and understood 
clearly the force and effect to be given therein with re- 
ference to the statute of limitations by reenacting the same 
limitation clause and making exceptions which have no 
application herein. (Session Laws of 1881, chap. 32, p. 
211.) 


Finally, when the legislature of 1913 adopted the Re- 
vised Statutes of Nebraska for 1913, as prepared by the 
Code Commission, and thereby, among others, re-enacted 
the following district statute: 


“Every claim and demand against the state shall be forever barred, un- 
less action be brought thereon within two years after the claim arose. 
Every claim and demand in behalf of the state, except for revenue, or 
upon official bonds, or for loans or moneys belonging to the school funds, 
or loans of school or other trust funds, or to lands or interest in lands 
thereto belonging, shall be barred by the same lapse of time as is pro- 
vided by the law in case of like demands between private parties.” (Re- 
vised Statutes of 1913, sec. 7581.) 


(The statute of limitations for like demands between private parties 
is four years from the time the cause of action arose. Revised Statutes 
of 1913, sec. 7569.) 


It has by its own legislative construction adopted a 
course which it would be difficult, if not impossible, to ex- 
pect the courts to declare invalid. 


“The honor and dignity of the State are under the protection of the 
courts as well as of the executive and legislative branches; and in mat- 
ters of discretion the courts must protect it, even as against those de- 
partments. 


“An act of legislation may be confirmed by the subsequent recognition 
of it; and express confirmation is unnecessary.” (Attorney General v. 
Joy, 55 Mich. 94.) 


“The legislature as well as the courts must take notice of what appears 
in the journal; and that its subsequent adoption of acts in recognition of 
the amendment was a sufficient confirmation of that act to cure its orig- 
inal invalidity if any existed.” (Attorney General v. Joy, supra.) 
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“The judgment was entered on the 14th day of January, 1857. The 
statute in force at that time allowed a writ of error to be brought at any 
time within four years after the judgment. But chapter 61 of the Gen- 
eral Laws of 1858, which was approved April 24th of that year, contains 
the following provision: ‘The time within which a writ of error may be 
issued in any case is hereby limited to two years from the date of the 
judgment rendered in the case in which the writ is taken.’ This writ 
of error was issued on the 28th day of October, 1859, more than two years 
after the date of entering the judgment. If the statute applies, it is clear, 
therefore, that the writ was barred. 


“The authorities seem fully to establish the rule that where mere in- 
choate rights are concerned, depending for their original existence on 
the law itself, they are subject to be abridged or modified by law, and 
that statutes of this character apply to such rights existing at the time of. 
their passage, provided a reasonable time is left after the passage of the 
act, and before it would operate as a bar, for the party to exercise the 
right. (De Cordova vs, City of Gdlveston, 4 Tex. 470; Winston vs. McCor- 
mack, 1 Carter (Ind.) 56; Gilman vs. Cutts, 3 Foster (N. H.) 376; Willard 
vs. Harvey, 4 id. 344; Smith vs. Morrison, 22 Pick., 480; Butler vs. Palm- 
er, 1 Hill, 324.) 


“In this case, about nine months remained after the passage of the act, 
and before the expiration of the two years from the date of the judgment. 
There can be no doubt that this must be considered as a reasonable time 
within which the writ of error might have been sued out, and that the 
statute therefore operated as a bar to its being issued afterwards.” 
(Smith vs. Packard, et al., 12 Wis., 413, 414.) 


“A judgment was recovered in 1840 when the time limited by the 
Statute for commencing actions on such judgments was twenty years. 
In 1849 the statute was amended limiting the time to six years; the 
revised statutes fix the limitation at ten years. Held that the revised 
statutes applied to the judgment, and that the time which had run under 
former statutes was to be computed as a part of the ten years.’ Hol- 
combe v. Tracy, 2 Minn. 201, citing many authorities. 


“The statute of limitations whichwas in force when the suit was 
brought is that which determines the right of a party to sue.” (Pat- 
terson v. Gaines, et ux., 6 Howard, U. S. Supreme Court, 550.) 


The foregoing propositions of law are sustained by such 
high authority as the United States supreme court and the 
following states: 


Massachusetts, Alabama, 
Kentucky, Minnesota, 
Towa, Wisconsin, 


Mississippi, Rhode Island, 
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Maine, Missouri, 
Indiana, Illinois, 
Texas, Kansas, 
New Hampshire, _ Georgia, 
Ohio, Arkansas, 
North Carolina, California. 


The same is based upon sound principles, judgment and 
reason of public policy in favor of what is known as 
‘Statutes of Repose,’’ and the courts will not strain the 
construction of statutes to make it possible to prosecute 
suits or actions which are stale or dormant. 


The cause of action of which you inquire arose and was 
known to the state and the people not later than March 15, 
1893, twenty-four years ago. You have asked my opinion, 
basing same upon admitted facts, and acts of the legisla- 
ture and the courts, yet there are many other impediments 
which might prevent a recovery, notwithstanding the late 
decision of the United States supreme court. (Jones v. 
Yates, 240 U. S. Supreme Court, 541.) 


CONCLUSION. 


It would be expecting entirely too much to believe that 
the court of last resort would sustain an action of the kind 
contemplated in your resolution. While I am ready and 
anxious to discharge my full duty as attorney general, be- 
fore any costs or expenses are incurred, or any vexatious 
actions are commenced, the honor and integrity.of the state 
and action of its legislature must be respected, therefore 
am frank to say: that the probable outcome thereof is en- 
tirely too hazardous for me even to suggest that such an 
action be instituted. 


Dated this 22nd day of March, 1917. 


Very respectfully, WILLIS E. REED, 
March 22, 1917. Attorney General. 


Nebraska State Railway Commission—Approval of Missouri 
Pacific Securities. 


The Nebraska State Railway Commission has no jurisdiction or authority 


OPINIONS 43 


over the issuance of securities by the Missouri-Pacific Railway 
Company. Such securities, if in conformity to the law of the state 
of Missouri, would be valid without the approval of the Nebraska 
State Railway Commission, and if in the future the Missouri-Pacific 
Railway Company should become domesticated, the validity of the 
bonds issued by such corporation would not be effected by the omis- 
sion, failure or refusal of the Nebraska State Railway Commission 
to approve same. Such action is beyond the power and authority of 
such Commission. 


Nebraska State Railway Commission, Lincoln, Neb. 
Gentlemen: In your favor of the 30th instant you say: 


“The new organization of the Missouri Pacific Railway Company 
has been before the Commission in an informal conference for the pur- 
pose of ascertaining the necessary steps to be taken before the Nebraska 
State Railway Commission in order to get the authority of the Commis- 
sion to issue $383,000,000 in securities, said securities to be issued for 
the purpose of taking up all of the securities of the Iron Mountain and 
Missouri Pacific Railway Companies and all of the properties of the 
companies referred to, to be merged into the new organization. The new 
company is organized under and by virtue of the laws of the state of 
Missouri and proposes to domesticate in the state of Nebraska. 


“The Commission is desirous of having your opinion on the following 
questions: 


“First, if the reorganization plan is consummated by the corporation 
which is organized under and by virtue of the laws of Missouri, will the 
Nebraska State Railway Commission have any jurisdiction whatever 
over the issuance of securities by that corporation. Allow me to call 
your attention to the wording of the stock and bonds act of the state 
of Nebraska: 


“Sec. 1. A common carrier or public service corporation organized, 
incorporated or hereafter incorporated under or by virtue of the laws 
of the state of Nebraska, may issue stocks, bonds, notes or other evi- 
dence of indebtedness * = * provided and not otherwise, that 
there shall have been secured from the Nebraska State Railway Com- 
mission an order authorizing such issue and the amount thereof, and 
stating that in the opinion of the Commission the use of the capital to 
be secured by the issue of such stock, bonds, notes or other evidence of 
indebtedness is resonably required for said purpose of the corpora- 
Mose; = Se 


“The new corporation referred to is not organized under and by 
virtue of the laws of Nebraska, and, as you perhaps know, many cor- 
porations are now incorporating under the laws of other states and are 
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not coming under the jurisdiction of the Commission for the authority 
to issue their securities. If the Missouri corporation should consummate 
its reorganization plan and issue all of the securities necessary to take 
up the outstanding securities of the old corporation before it domesti- 
cates in the state of Nebraska, would not those securities be legal al- 
though the company did not have the authority of the Nebraska State 
Railway Commission? Then, if the company were to domesticate after 
they issue the securities, would not the whole plan be consummated and 
the securities issued without authority of the Commission? 


“Second, under the stock and bonds act of the state of Nebraska. is 
it necessary for a corporation organized and incorporated under and by 
virtue of the laws of another state, although being an interstate carrier 
and part of its lines or properties extending into the state of Nebraska, 
to have the authority and approval of the Nebraska State Railway 
Commission to issue its securities?” 


It being admitted ‘that the ‘Missouri Pacific Railway 
Company is duly and legally incorporated within another 
state for the specific purpose, among other things, of carry- 
ing on an interstate commerce business, it is necessary to 
determine whether, under the federal constitution, one state 
is permitted or allowed to exercise other or greater powers 
than those possessed by each of the other states in the 
Union, because in addition to the provision of section one 
of the stock and bonds act of the state of Nebraska, quoted 
in your communication, section 5, article 11, Constitution 
of Nebraska, is as follows: 


“No railroad corporation shall issue any stock or bonds, except for 
money, labor or property actually received and applied +o the purposes 
for which such corporation was created; and all stock, dividends, and 
other fictitious increases of the capital stock or indebtedness of any such 
corporation shall be void. The capital stock of railroad corporations 
shall not be increased for any purpose, except after public notice for 
sixty days, in such manner as may be provided by law.” 


Section 1, article 2, Constitution of Nebraska, among 
other things, provides that: 


“Every railroad corporation organized or doing business in this state, 
under the laws or authority thereof, or of any other state, or of the 
United States, shall have and maintain a public office or place in this 
state for the transaction of its business * * ¥*,” 


Section 8, article 11, Constitution of Nebraska, provides: 


“No railroad corporation organized under the laws of any other 
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state, or of the United States and doing business in this state shall be 
entitled to exercise the right of eminent domain or have power to 
acquire the right of way, or real estate for depot or other uses, until 
it shall have become a body corporate pursuant to and in accordance 
with the laws of this state.” 


In Southern Railway Co. v. Allison, 190 U. S., 326, 332, it 
is said: 


“It early became material to inquire into the nature of the status of 
corporations with regard to the jurisdiction of the federal courts under 
the constitution and laws of the United States. A recent statement of 
the law on that subject is contained in the case of St. Louis & San 
Francisco Railway Company v. James, 161 U. S. 545. It was said by 
Mr. Justice Shires, in delivering the opinion of the court in that case, 
that, after considerable contention in the courts, it was finally deter- 
mined by this court that the citizenship of a corporation was that of 
the state originally creating it, and that it was a presumption of law 
that the members of the corporation were citizens of the same state.” 


The rule above stated has not been modified nor over- 
ruled by the court of last resort, and must be regarded now 
as the settled law of the United States. The facts upon 
which the decision of the court in case.of St. Louis & San 
Francisco Railway Co. v. James, supra, was based, were 
these: 


“The St. Louis and San Francisco Railway Company was a corporation 
originally created under the laws of the state of Missouri, and it operated 
a railroad from Monett in the state of Missouri to the southern border 
of that state. Subsequently, and under provisions of the laws of Arkan- 
sas, it entered that state for the purpose of operating its road therein 
from the southern boundary of the state of Missouri to Fort Smith in 
the state of Arkansas; the portion of the railroad in Arkansas was 
operated by the leasing of a railroad already or partly built in that 
state. The state of Arkansas had-provided by its legislation, that before 
any railroad corporation of any other state or territory should be per- 
mitted to avail itself of the benefits of the act allowing the purchasing 
or leasing of any road within that state, the foreign corporation should 
file with the secretary of state of this state a certified copy of its articles 
of incorporation, if incorporated under a general law of such state or 
territory, or a certified copy of the statute laws of such state or terri- 
tory incorporating such company, where the charter of such railroad 
corporation was granted by special statute of such state; and upon the 
filing of such articles of incorporation or such charter, with a map and 
profile of the proposed line, and paying the fees prescribed by law for 
railroad charters, such railroad company shall, to all intents and pur- 
poses, become a railroad corporation of this state, subject to all of the 
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laws of the state now in force or hereafter enacted, the same as if form- 
ally incorporated in this state, anything in its articles of incorporation 
or charter to the contrary notwithstanding, and such acts on the part 
of such corporation shall be conclusive evidence of the intent of such 
corporation to create and become a domestic corporation: And provided 
further, that every railroad corporation of any other state, which has 
heretofore leased or purchased any railroad in this state, shall, within 
sixty days from the passage of this act, file a duly certified copy of its 
articles of incorporation or charter with the secretary of state of this 
state, and shall, thereupon, become a corporation of this state, anything 
in its articles of incorporation or charter to the contrary notwithstand- 
ing; and in all suits or proceedings instituted against any such corpora- 
tion process may be served upon the agent or agents of such corporation 
or corporations in this state, in the same manner that process is author- 
ized by law to be served upon the agents of railroad corporations in this 
state organized and existing under the laws of this state.” (Southern 
Railway Co, v. Allison, 190 U. S. 333.) 


In Crutcher v. Kentucky, 141 U.S. 47, the court said: 


“The act of the legislature of Kentucky of March 2, 1860, ‘to regulate 
agencies of foreign express companies,’ which provides that the agent 
of an express company not incorporated by the laws of that state shall 
not carry on business there without first obtaining a license from the 
state, and that, preliminary thereto, he shall satisfy the auditor of the 
state that the company he represents is possessed of an actual capital 
of at least $150,000, and that if he engages in such business without 
license he shall be subject to fine, is a regulation of interstate commerce 
so far as applied to a corporation of another state engaged in that 
business, and is, to that extent, repugnant to the Constitution of the 
United States.” 


In the body of the opinion in Crutcher v. Kentucky, 
supra, the court said: 


“The court seems now, however, to have settled that Congress alone 
has the power to ‘regulate commerce’ in matters susceptible of general 
and uniform regulation; but that in matters which are affected by local 
considerations the power to ‘regulate commerce’ is possessed by both 
the federal and state legislatures, subject, however, to the modification 
that whenever Congress speaks on the subject that is the supreme law. 
Philadelphia Steamship Co. v. Pennsylvania, 122 U. 8. 326; Robbins v. 
Shelby Taxing District, 120 U. S. 489, 492, 493. In other words, in 
matters best susceptible of local regulation the states have concurrent 
power with Congress to pass laws that are directly and unquestionably 
regulations of interstate commerce, and are intended as such; but, as 
to matters susceptible of uniform regulation, the power to pass laws, the 
object of which is to regulate interstate commerce, is in Congress alone.” 
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The authorities cited in the opinion of the Railroad Com- 
mission of Georgia, in re Issue of Corporation Mortgage 
Bonds by the Atlantic Coast Line Railroad Company, to 
which you refer, found in Commission Leaflets for January 
1912-1913, sec. 8, page 87, seem to sustain the opinion of 
that commission and is expressive of the fundamental 
principles upon which all state government must necessari- 
ly rest. No state should have any greater power than that 
of her sister state, and whenever any law is passed which 
places an undue burden upon interstate commerce it is al- 
ways stricken down by the federal or supreme court of the 
United States when it finally reaches such courts for de- 
termination. 


The act of the Georgia Code which was under consider- 
ation by the Railroad Commission of that state, and found 
in their Code 1911, section 2204, is as follows: 


“No foreign corporation shall exercise within this state any corporate 
powers or privileges which, by the constitution or laws of Georgia, are 
denied or prohibited to corporations created by this state, or the exercise 
of which is contrary to the public policy of this state, anything in the 
charter or corporate powers of the foreign corporations to the contrary 
notwithstanding.” 


Our statute is no broader, and I can do no better than 
to quote from the opinion of the Georgia Railroad Com- 
mission, found in Commission Leaflets for January, 1912- 
1913, sec. 8, page 96: 


“This commission cannot escape from the conviction that its juris- 
diction, as also the visitorial power of this state over foreign corpora- 
tions, ends with the conduct of their general business and the exercise 
of the corporate powers within this state, and that it does not nor can 
it extend over their internal affairs, or over the exercise of corporate 
powers or the conduct of any business beyond our territorial limits. 
This is in accordance with the unvarying line of decisions of the courts 
that, ‘it is considered best that such matters should fall under the 
exclusive jurisdiction of that state under the laws of which such foreign 
corporations were organized and where they are resident.” 


From the foregoing it is quite evident that: 


1. The Nebraska State Railway Commission has no 
jurisdiction or authority over the issuance of securities by 
the Missouri Pacific Railway Company. 
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2, That such securities, if in conformity to the law of 
the state of Missouri, would be valid without any approval 
whatever from the Nebraska State Railway Commission, 
and the fact that the Missouri Pacifie Railway Company 
should in the future become domesticated the validity of the 
bonds issued by such corporation would not be, in any 
manner, affected by the omission, failure, or refusal of your 
commission to approve the same, it being beyond the power 
and authority of your commission to act, and likewise of 
the legislature to authorize you so to do. 


Very respéctfully, WILLIS E. REED, 
March 31, 1917. Attorney General. 


Waterworks—Bonds for Operating Expenses. 


A village is not authorized to issue bonds for operating expenses of 
waterworks. 


Board of Educational Lands & Funds, Lincoln, Neb. 


Gentlemen: With reference to the legality of the bonds 
presented to the board by the village of Bellwood, bearing 
date at Bellwood, Neb., June 19, 1916, and issued by that 
village, will say the history of those bonds clearly shows 
that an attempt by the village was made to conform to the 
law as provided in section 5119, Revised Statutes of 1913, 
being a part of the laws governing cities of the second class 
and villages. A portion of that section of the law pro- 
vides: 


“Such cities or villages may borrow money or issue bonds for the 
purpose not exceeding twenty per cent of the assessed value of the 
taxable property within said city or village according to the last pre- 
ceding assessment thereof, for the purchase of steam engines or fire 
extinguishing apparatus, and for the purchase, erection or construction 
and maintenance of such water works, mains, portion or extension of 
any system of water works or water supply, or to pay for water furnished 
-such city or village under contract; and levy and collect a general tax 
in the same manner as other municipal taxes may be levied and collect- 
ed, to an amount sufficient to pay the interest and principal of said 
bonds heretofore or hereafter issued as the same mature, on all the 
property within such city or village as shown and valued upon the 
assessment rolls of the assessor of the proper precinct or township, in 
addition to the sum authorized to be levied under subdivision one of 
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this section, and all taxes raised under this clause shall be retained in 
a fund known as ‘water fund,’” 


While there are other provisions, the objection which I 
find in particular is that the notice provides the same may 
be used for operating expenses. No-such provision is 
found in the statute, and the village is not authorized to 
issue bonds for operating expenses. If the word ‘‘operat- 
ing’’ had been omitted in the giving of the notice I could 
have passed the bonds. There is a wide difference and dis- 
tinction between ‘‘operating’’ and the other words used in 
the statute, which are specifie and for which alone the bonds 
may be issued. 


I regret exceedingly to decline to pass the bonds, because 
of the wealthy community, but the same not being properly 
passed I cannot overlook such an irregularity as this and 
safe-guard properly the trust funds which we are required 
to protect in the loaning of the money. 

Very respectfully, WILLIS E. REED, 
April 7, 1917. Attorney General. 


Precinct Bonds—Certificate. 


The secretary of state may place a certificate on precinct bonds stating 
that to his best knowledge and belief such bonds have been issued 
according to law, and charge $1.00 for each certificate to which 
his seal is attached. He does not certify that the bonds are register- 
ed in his office. 


Mr. James T. Wachob, 429 Omaha National Bank Building, 
Omaha, Nebraska. 


Dear Sir: It is my understanding that the secretary of 
state will place a certificate on each of the precinct bonds 
to which you refer, stating in effect that to the best of his 
knowledge and belief such bonds have been issued accord- 
ing tolaw. In such ease he will charge $1.00 for each certi- 
ficate to which his seal is attached. 


He will not certify that the bonds are registered in his 
office, for as a matter of fact they are not. 


I may add that, in my opinion, the certificate of the sec- 
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retary of state in such cases, is as superfluous as the fifth 
wheel of a wagon, and that the bonds are as valid without 
it as with it. 

Very respectfully, WILLIS E. REED, 
April 10, 1917. Attorney General. 


County Clerk—Fees. 


The county clerk shall not charge a fee for administering an affidavit 
verifying claims against the county. Neither is he authorized to 
charge a fee for attaching his seal to hunting licenses issued by him. 
It is also illegal to charge a fee of 25c on each warrant drawn by the 
county clerk for the county. 


Don C. Fouts, Esq., County Attorney of Adams County, 
Hastings, Neb. 


Dear Sir: In your letter of the 12th ultimo you say: 


“1. When the county is indebted to persons they are required to 
file a written claim for the amount and have the claim sworn and sub- 
scribed to. The county clerk of this county has made it a practice to 
acknowledge the claim for claimant and has then charged the county 
25 cents on each claim so acknowledged for his certificate and seal. 
Should this charge be made to the county or should the amount be col- 
lected from the claimant, then entered in the fee book and accounted 
for as fees of the office?” 


“2. The statute provides that the state treasurer may send hunting 
licenses to the different county clerks and he may distribute them, 
collect the fee of $1 and remit same to the state treasurer. The county 
clerk attached his seal to these hunting licenses and has then charged 
the county a fee of 25 cents for certificate and seal. Nowhere in the law 
do we find any provision that permits the clerk to make such a charge 
to the county, and will you please let me know whether, in your opinion, 
such charge could be legally made?” 


“3. On all warrants signed by the chairman of the board and counter- 
signed by the county clerk, the clerk has affixed the seal of his office 
to said warrants, and has then charged the county 25 cents on each war- 
rant for seal and certificate. Is this a proper and legal charge against 
the county?” 


I will answer the above questions in the order in which 
they are propounded. 
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1. The county élerk should not charge against the county 
any fee for administering an affidavit verifying claims a- 
gainst the county, and I doubt whether such charge should 
be made against the claimant. Section 2434, Revised Stat- 
utes of 1913, provides, among other things, that county 
clerks shall receive ‘‘for performing the duties of clerk to 
the county commissioners and attending the business of the 
county such salary per annum to be paid by the county 
quarterly as the commissioners of the county shall allow, 
not exceeding in any year the sum of four hundred dollars.’’ 
It oceurs to me that the above quoted provision of statute 
is broad enough to include work done by the county clerk 
in seeing that claims against the county are properly veri- 
fied. 


2. No, the county clerk is not authorized, in my opinion, 
to charge the county a fee for attaching his seal to hunting 
licenses issued by him under the authority of the state game 
commissioner. 


3. No, a fee of twenty-five cents on each warrant drawn 
by the county clerk for the county, with his certificate and 
seal attached, is not a proper or legal charge against the 
county. It is the duty of the county clerk to draw such 
warrants as clerk of the board of county commissioners, 
and he is not entitled to a fee in addition to his salary as 
clerk of the beard for performing such service. 

Very respectfully, WILLIS E. REED, 
April 14, 1917. Attorney General. 


Anaesthetics—Administration. 


The words “personally administered” when applied to the administration 
of morphine or other narcotics or anaesthetics, by a physician, means 
that such drugs shall be administered by the physician himself, or 
at least administered in his immediate presence and under his 
personal supervision and direction. 


Fred Fouts, M. D., Central City, Neb. 
Dear Sir: In answer to your letter of inquiry of the 


13th instant permit me to say that, in my opinion, the words 
‘‘nersonally administered,’’ as found in section 4, chapter 
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195, Session Laws of 1915, fairly construed, mean, when 
applied to the administration of morphine, or other nar- 
coties or anaesthetics, by a physician, that such drugs shall 
be administered by the physician himself, with his own 
hands, or at least administered in his immediate presence 
and under his personal supervision and direction. 


Would be pleased to give another construction to the law 
if it were possible, in view of the cireumstances detailed in 
your letter, but the words themselves, when taken in con- 
nection with the other provisions of the section, seem to 
leave room for no other construction than the one I have 
placed on it. 

Very respectfully, WILLIS E. REED, 
April 14, 1917. Attorney General. 


Corporations—Where Assessed. 


The capital stock and franchise of a corporation” shall be listed and 
taxed in the county, precinct, township, city or village and school 
district where the principal office or place of business of such cor- 
poration is located within the state. 


George A. Magney, Esq., County Attorney of Douglas Coun- 
ty, Omaha, Neb. 


Dear Si 


“The Bankers Realty Investment Company, having its principal 
place of business at Omaha, Douglas county, Nebraska, and which com- 
pany is organized and doing business under the general incorporation 
laws of the state of Nebraska, is engaged in architectural and construc- 
tion business. 


In your favor of the 13th instant you say: 


“The corporation has an authorized capitalization of $1,500,000.00, and 
a paid-up capital in the nature of shares of stock outstanding of approxi- 
mately $1,250,000.00. The assets of the corporation consist of real and 
personal property. 


“All of the personal property of the corporation is assessed here in 
Omaha, Douglas county, Nebraska. The realty is assessed where located 
and is all in the state of Nebraska. Therefore, taxes are paid here in 
Nebraska upon all of the capital stock of the corporation represented 
by tangible assets. 


“The question that has been submitted to me for an opinion by the 
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Bankers Realty Investment Company is whether or not the shareholders 
of its capital stock, residing outside of Douglas county are compelled 
to list their stock in this company for the purpose of taxation in the 
county in which they live. There is no question in my mind from the 
reading of the statutes and the authorities that they are not compelled 
to list their stock in the company for taxation, but as various county 
assessors have compelled shareholders to list their stock in the Bankers 
Realty Investment Company for taxation, the company desires an opin- 
ion from me whether the same is legal or not. I have heretofore render- 
ed an opinion in conformity with the views herein expressed, but it 
seems that the county attorneys of the various counties, or rather the 
county assessors, refuse to accept my opinion as the law, and therefore 
the company desires an opinion from the attorney general, which I 
told them I thought you would gladly render, 


“Section 6313, Revised Statutes of Nebraska for 1913, provides: 


“«First: Every person of full age and sound mind being a resident of 
this state, shall list all his monies, credits, bonds, or stocks, shares of 
joint stock or other companies, when the capital stock of such company 
is not assessed in this state.’ 


“Section 6314 reads as follows: 


“«The capital stock and franchise of corporations and persons, except 
as otherwise provided, shall be listed and taxed in the county, precinct, 
township, city or village or school district where the principal office or 
place of business of such corporation or person is located within this 
state. If there be no principal office or place of business in this state, 
then at the place in this state where any such corporation or person 
transacts business.” 


“In Cooley on Taxation, 3rd Edition, Volume 1, Page 396, the author 
says, citing many cases: 


“«That the capital of a corporation is represented by the property in 
which it has been invested, can hardly require the citation of authori- 
ties, but the following may be referred to.’ 


“Considering the wording of our statute and the general principle of 
the law applying to taxation, the proposition that this stock is not subject 
to taxation is so elementary that I hesitated submitting it to your depart- 
ment, and by way of apology will say, that it is only because the com- 
pany has insisted and persisted in getting this opinion that I submit the 
same to you for your consideration.” 


I am satisfied beyond any doubt that the position by you 
taken, and indicated in your letter, is absolutely correct, 
and no other logical conclusion can be deduced from the 
wording of the statute. The stock of the Bankers Realty 
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Investment Company, as it may be held by individuals 
throughout the state, should not be listed with any assessor 
outside of Douglas county. It is taxable in no other place 
than that indicated in section 6314, Revised Statutes of 
1913. The Bankers Realty Investment Company is an 
entire entity in itself, its place of business is in Omaha, and 
it should pay its tax there, which covers the entire tax for 
each of the stockholders in so far as the stock represents 
the personal property of the Bankers Realty Investment 
Company. The real estate, if any, owned by said company 
would be taxed wherever it is situated. 


Very respectfully, WILLIS E. REED, 
April 17, 1917. Attorney General. 


““Mother’s Pension Law’’—Aid. 


A mother with a weak-minded child is entitled to a pension under the 
“Mother’s Pension Law.” ~Where a mother by her own labor, pro- 
vides that her infant children may be with her and under her direct 
care and supervision, she is maintaining a home for such children 
and is entitled to relief under the provisions of said act. 


Mr. G. F. Robinson, Fullerton, Neb. 


Dear Sir: In your letter of the 20th instant you call my 
attention to chapter 187, Laws of Nebraska for 1915, com- 
monly known as the ‘‘ Mother’s Pension Law,’’ and inquire: 


“1. Is the mother of a weak-minded child, possibly eighteen years of 
age, entitled to a pension under this act, upon showing that she is not 
able to properly care for and maintain said child?” 


“2. Is the mother of children two and three years of age, whose hus- 
band is living but who fails to support his wife and children, in fact 
they have separated but have not commenced divorce proceedings, en- 
titled to pension under this act? The mother is not maintaining a 
home, that is a domicile, but is working out by the week, keeping her 
children with her.” 


I will answer the above questions in the order in which 
they are asked. 

1. Yes, in my opinion, the mother of a weak-minded 
child, who is striving to maintain a home for that child and 
is a suitable person to have its care and custody, but is 
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unable to properly care for it without some financial assist- 
ance, is entitled to such assistance under the aforesaid act. 


2. The answer to your second question is not altogether 
free from doubt. It is to be borne in mind, however, that 
the ‘‘Mother’s Pension Law’’ is a remedial statute and, 
therefore, should be given a liberal construction in order 
to carry out the purposes of the act. Giving it such a con- 
struction, it occurs to me that it may fairly be held that a 
mother who, by her own labor, provides that her infant 
children may be with her and under her direct care and 
supervision, is maintaining a home for such children and 
is entitled to relief under the provisions of said act. This 
is said, of course, upon the assumption that the mother is 
a proper person to have the custody of the children, that 
she is keeping them in a suitable place, and that she needs 
some financial assistance from the county in order to main- 
tain them properly. 

Very respectfully, WILLIS E. REED, 
April 23, 1917. Attorney General. 


State Board of Agriculture—Appropriation. 


The State Board of Agriculture of Nebraska, not being supported wholly 
and completely by state funds, does not come within the meaning 
of a state institution in its fullest sense. It is partially supported by 
the state and controlled and governed in a great measure by and 
through acts of the legislature. The appropriation referred to in 
House Roll 74 is not for the expenses of the government but is for 
the purpose of permanent improvement and is subject to a refer- 
endum. 


Hon, E. A. Walrath, Secretary of the Senate, Lincoln Neb. 


Dear Sir: In response to your inquiry of the 23rd 
instant, in which you say: 


“The Senate requests the Attorney General of Nebraska to submit for 
its permanent record an opinion on the following questions of serious 
interest at this time to the taxpayers of Nebraska. 


“First. Is the State Fair of Nebraska, or the State Board of Agricul- 
ture of Nebraska, a ‘state institution’ within the meaning of section 1C, 
of article 3, of the Constitution of Nebraska? 
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“Second. If the said State Fair of Nebraska, or the a a Board of 
Agriculture, is construed to be a ‘state institution’ within the meaning 
of section 1C, of article 3, of the Constitution of Nebraska, is the appropri- 
ation enacted in House Roll 74 subject-to the referendum, as defined in 
the said section of the Constitution?” 


Will say there is a striking similarity between your in- 
quiry and that which was under consideration in the case of 
Bartling v. Wait, 148-N. W. 507. In that ease the court 
said: 


“The words ‘state institution’ may have two meanings; one, the cor- 
porate, or in some instances the associated body which carries on the 
activities for which it is organized, the other meaning the building or 
buildings in which that body exercises its proper functions and activi- 
ties. 


“Under the provisions of section 1C, art. 3, of the Constitution, a refer- 
endum cannot be ordered upon acts of the legislature ‘making appropri- 
ations for the expenses of the state government and state institutions 
existing at the time such act is passed.’ The expense of maintaining 
the national guard of Nebraska, which is a part of the state government, 
and, in one sense, a state institution, may not be made the subject of a 
referendum, but an appropriation to erect a building for a memorial 
armory is not an ‘expense’ under the meaning of this clause, is not with- 
in the exception, and may be made the subject of a referendum.” 


In the well reasoned opinion delivered by the court in 
that case, Judge Letton, among other things, said that the 
construction of a building such as the armory to be con- 
structed at Nebraska City was not an expense within the 
meaning of the Constitution, but rather it should be con- 
sidered in the nature of a permanent investment. 


Am, therefore, constrained to say that the state board of 
agriculture, not being supported wholly and completely by 
state funds, does not come within the meaning of a state 
institution in its fullest and complete sense, but it is parti- 
ally supported by the state, controlled and governed in a 
great measure by and through acts of the legislature, and 
has been since 1879. In either event, however, the appro- 
priation referred to in House Roll 74 is not for the ex- 
penses of the government as contemplated by the Consti- 
‘tution, but is for the purposes of a permanent improvement. 
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It is, therefore, subject to a referendum as defined in the 
constitution of Nebraska. 


Very respectfully, WILLIS E. REED, 
April 24, 1917. Attorney General. 


Bridges Over Irrigation Ditches—Maintenance. 


It is the duty of private persons and corporations who have constructed 
ditches across public highways, to build bridges across said ditches 
and keep same in repair. 


K.W. McDonald, Esq., Cowsta Attorney of Morrill County, 
Bridgeport, ‘Neb. 


Dear Sir: You say: 


“A serious question has arisen in this county as to whose duty it is 
to construct and maintain bridges over the irrigation ditches and * * * 
the county commissioners have asked me, as county attorney, to write 
you for an opinion on this matter.” 


Where the irrigation ditch under consideration has been 
constructed by a public irrigation district, the answer to 
your question is to be found, I think, in section 2983, Re- 
vised Statutes of 1913. Where, however, such ditch has 
been constructed and now belongs to a private person or 
corporation, the question is more difficult. Section 3446, 
Revised Statutes of 1913, by its terms makes it the duty 
of any person, corporation or association constructing any 
ditch or canal across any highway, to build a bridge across 
such ditch and to keep the highway open for safe and con- 
venient travel. This in effect throws the burden both of 
constructing and of maintaining the bridge upon the person 
or corporation which constructed the ditch. 


If the validity of this section of statute be conceded, 
your question is answered in effect as to the irrigation 
ditches of private persons and corporations. There is 
some question, however, as to the validity of said section, 
owing to the fact that it purports to be an amendment of 
a prior section which was held invalid by the supreme court 
of this state in the case of State v. Farmers and Merchants 
Irrigation Co., 59 Neb., 1, in which the Court said: 
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“Section 58, Article 2, chapter 93a, Compiled Statutes, 1897, which 
assumes to exempt irrigation companies from the operation of the 
general law requiring railroad corporations, canal companies etc., to 
erect and. maintain bridges and crossings on the highways where their 
roads, canals or ditches cross such highways, is special legislation, and, 
being in violation of the constitution, is void.” 


In two similar cases the court has held that an act 
purporting to amend a prior act which has been held void 
is itself invalid and void. 


See State v. Benton, 33 Neb. 823; Plattsmouth v. Murphy, 
74 Neb. 749. 


If said section 3446 is held to be invalid it will leave us 
without any statutory provision governing in express terms 
the construction of bridges across irrigation ditches dug 
on public highways by a private person or corporation, 
unless an amendatory act passed in 1913, which purports 
to amend a prior act passed in 1887, be held inyalid. The 
original act provided that: 


“Any railroad corporation, canal company, mill owner, or any person 
or pérsons who now own, or may hereafter own or operate, any railroad, 
canal, or ditch that crosses any public or private road shall make and 
keep in good repair good and sufficient crossings on all such roads, in- 
cluding all the grading, bridges, ditches, and culverts that may be nec- 
essary, within their right of way.” (Compiled Statutes of 1909, ch. 78, 
sec. 110.) 


The amendment undertook to change the above quoted 
provision of statute so as to make it applicable to railroad 
corporations alone. This can be done without an arbitrary 
discrimination among the private owners of ditches if sec- 
tion 3446, Revised Statutes of 1913, be held valid, for in 
such case responsibilities and duties substantially alike will 
rest upon all private owners of ditches crossing public high- 
ways: but if section 3446 be held to be invalid, then it occurs 
to me the amendment of said section 6162, Cobbey’s Ann- 
otated Statutes, passed in 1913, is subject to the same objec- 
tion urged against the section of statute held invalid in the 
ease of State v. Farmers and Merchants Irrigation Com- 
pany, Supra. 


I am inclined, therefore, to the opinion that it is the duty 
of private persons and corporations who have constructed 
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ditches across public highways, to build bridges across 
said ditches, and keep same in repair. As you will observe, 
this conclusion can be reached either by holding section 
3446, Revised Statutes of 1913, valid, or by holding chapter 
89, Session Laws of 1913, which purports to amend a prior 
act passed in 1887, invalid. 
‘Very respectfully, WILLIS E. REED, 
Attorney General. 
j By GEO. W. AYRES, 
April 27, 1917. Special Assistant. 


Supreme Court Stenographers—Salaries. 


The appropriation bill and not the statutory provision fixing salaries, 
governs in determining what salaries supreme court stenographers 
shall receive for the biennium. 


Hon. Wm. H. Smith, State Auditor, Lincoln, Neb. 
Dear Sir: You say: 


“The statute of 1915 fixes a certain salary, for illustration, at $1,000 
per annum. The legislature of 1917 amended this provision increasing 
the salary to $1,200 per annum, but the amended statute does not contain 
the emergency clause and therefore will not become operative for ninety 
days from the adjournment of the legislature. In the meantime should 
this department issue warrants in payment of salaries on the basis fixed 
by the old statute or the new?” 


I am informed that the legislature made an appropria- 
tion of $1200.00 per annum for each supreme court sten- 
ographer for and during the biennium, beginning April 
1, 1917, and that this appropriation passed with an emer- 
gency clause. 


This department has heretofore held: 


“Where an act increasing the salaries of stenographers of the various 
judicial districts contains no emergency clause, but the appropriation 
bill, which fixes the increase, passed with the emergency clause, such 
appropriation bill determines the amount to be paid the stenographers 
prior to the time the law increasing their salaries actually takes effect.” 


This office adheres to the rule laid down in the opinion 
above cited. In an analogous case a like ruling was made 
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by the department in an opinion found on page 107, Reports 
and Opinions of the Attorney General for 1911 and 1912, 
in which attention is called to the case of the United States 
v. Mitchell, 109 U.8., 146, which held that the appropriation 
bill governed as to the amount to be paid as salary for the 
year for which the appropriation was made where such 
amount differed from the amount of salary fixed by general 
statute. 


Very respectfully, WILLIS E. REED, 
April 30, 1917. Attorney General. 


Inheritance Tax—Where Due. 


Only the county court of a county of which a deceased person was a 
resident at the time of his death, or in which he left real estate, has 
jurisdiction to assess an inheritance tax against his estate. 


Mr. William G. Mennen, Newark, New Jersey. 


Dear Sir: Your letter of the 26th instant, addressed to 
the state auditor has been referred to me. 


No part of any inheritance tax in this state belongs to the 
state. It is all the property of the respective counties. 
The auditor has no authority to consent to the transfer 
of corporation stock. I know of no reason, however, why 
such transfer may not be made without his consent. 


If Elma G. Mennen was a resident of Newark, New 
Jersey at the time of her death and left no real estate in 
Nebraska, no inheritance tax was due, in my opinion, from 
her estate, for in Nebraska it is only the county court of 
the county of which deceased was a resident at the time 
of his death, or in which he left real estate that has juris- 
diction to assess an inheritance tax against his estate. 


Very respectfully, WILLIS E. REED, 
Attorney General. 


By GEO. W. AYRES, 
April 30, 1917. Special Assistant. 
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Escheat—Homestead. 


The state of Nebraska, as such, is not interested in any pecuniary manner 
in the estate of one who died intestate in said state and who is a 
patentee on a U. S. homestead, his right to patent having not yet 
been perfected. 


James A. Rodman, Esq., County Attorney of Kimball Coun- 
ty, Kimball, Neb. 


Dear Sir: Yours of the 28th ultimo received, wherein 
you say: 


“A party died intestate in Kimball County, Nebraska, in 1914, being 
a patentee on a United States homestead, his right to patent not yet 
having been perfected. Shortly after his death, a patent was issued to 
the heirs of the deceased. The probate of his estate finds that he left 
surviving him a father, non-resident alien, living in Denmark, and sever- 
al brothers and sisters, some of whom are non-resident aliens and some 
who are citizens living in Nebraska. Under the law of descent, this 
property, of course, would descend to the father. By sections 6272 to 
6276, inclusive, it would seem that this land is a proper estate for an 
escheat. 


“I would be obliged for information from you instructing me whether 
or not this is a case for the county attorney to bring escheat proceedings, 
or whether there is a treaty in effect between the United States and Den- 
mark permitting citizens of Denmark to take title to property in the 
United States.” 


In response thereto will say that, under the facts stated, 
the state of Nebraska, as such, is not interested in any 
pecuniary manner. There being heirs, they take the prop- 
erty. There is a treaty existing between the United States 
of America and Denmark, which, among other things, con- 
tains what is known and understood among governments 
as the ‘‘Most Favored Nation Clause.’’ 


Very respectfully, WILLIS E. REED, 
May 1, 1917. Attorney General. 


Public School—Teaching Modern European Languages. 


It is mandatory upon the school authorities to have modern Huropean 
languages taught whenever request is made to the school authorities 
pursuant to the statutes. This request should be made each year as 
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provided by statute and can not be construed into a continuing 
authority for succeeding years. 


Otto F. Walter, Esq., County Attorney of Platte County, 
Columbus, Nebraska. 


Dear Sir: Your communication of the 30th ultimo, ad- - 
dressed to the attorney general, has been received. 


You inquire with reference to an interpretation to be 
given to section 6941 of the Revised Statutes of Nebraska, 
with reference to teaching modern European languages in 
certain public schools. We think it difficult to construe 
the statute as you suggest, particularly in view of the rul- 
ing in the case of State ex rel Thayer v. School District, 
99 Nebr. 338. 


You will notice that under the ruling in the above case 
the statute makes it mandatory upon the school authorities 
to have such European languages taught whenever request 
is made to the school authorities, pursuant to the statute. 


It would therefore seem that the request should be made 
each year exactly as provided by the statute, and that such 
request could not be construed into a continuing authority 
for succeeding years. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8S, ROE, 

May 2, 1917. Assistant Attorney General. 


Irrigation Ditch Across Public Highway—Maintenance of Bridge. 


It is the duty of a private person or corporation owning and controlling 
an irrigation ditch crossing a public highway, to build and maintain 
bridges across same on the public highway. 


K. W. McDonald, Esq., County Attorney of Morrill County 
Bridgeport, Neb. 


Dear Sir: You inquire whose duty it is to build and 
maintain a bridge over an irrigation ditch crossing a public 
highway, where “such ditch was constructed before the high- 
way was laid out. 
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In 1887 an act was passed which provided, among other 
things, that: 


“Any railroad corporation, canal company, mill owner, or any person 
or persons who now own or may hereafter own or operate any railroad, 
canal or ditch that crosses any public or private road shall make and 
keep in good repair good and sufficient crossings on all such roads, in- 
cluding all the grading, bridges, ditches and culverts that may be neces- 
sary within their right of way.” (Compiled Statutes of 1909, ch. 78, sec. 
110.) 


This section of statute has been held applicable in the 
case of irrigation ditches. In the case of C. B. d Q R. R. 
Co., v. Lancaster County, 29 Neb., 412, it was held that by 
virtue of said provision of statute it was the duty of a_rail- 
road company to build and maintain bridges on a public 
highway crossing its right of way, even though the high- 
way had been laid out after the railroad was constructed. 


I know of no reason why a like rule would not obtain in 
the case of irrigation ditches constructed by private per- 
sons or corporations, in view of the provisions of section 
3446, Revised Statutes of 1913, if said section of statute be 
held valid; if it be held invalid, it would seem that the pro- 
visions of the section of statute heretofore quoted, passed 
in 1887, should be construed to be in force and effect, irre- 
spective of an attempted amendment of same passed in 
1913, and in that case the same conclusion will be reached, 
viz., that it is the duty of a private person or corporation, 
owning and controlling an irrigation ditch crossing a public 
highway, to build and maintain bridges across same on such 
highway. There is room for doubt, however, as to whether 
the'same rule obtains in the case of an irrigation ditch be- 
longing to a public irrigation or drainage district, for the 
statute in such case only attempts to set forth what the 
respective duties of such district and of the county shall be 
in eases where the ditch is constructed across a highway 
existing at the time of its construction, and provides further 
that unless the parties contract otherwise it shall be the 
duty of the county to maintain the bridge after its con- 
struction. (Revised Statutes of 1913, sec. 2983.) This 
indicates, I take it, that the legislature has determined, as 
a matter of public, policy, that public irrigation districts, 
which presumably exist for the public benefit, shall be re- 
lieved in some measure from the duty of maintaining 
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bridges across their ditches, where same cross public high- 
ways. | 

Very respectfully, WILLIS E. REED, 
May 2, 1917. Attorney General. 


Incorporated Village—Powers. 


An incorporated village does not have the power to compel, by ordi- 
nance, the owner of a village property to cut weeds in the street 
opposite his property, but said village may prevent, by ordinance, 
the deposit of rubbish in the streets. 


Hon. O. K. Fuglei, Chairman, Board of Trustees, Peters- 
burg, Neb. 


Dear Sir: Your communication of the 2nd instant ad- 
dressed to the attorney general has been received and con- 
tents noted. 


| 

You inquire whether the village of Petersburg may 
legally enact an ordinance requiring the owners of lots or 
parcels of land within the corporation to mow or destroy 
weeds in the streets opposite their property and keep same 
free from rubbish, ete., and, also, whether this work may 
be done by the street commissioner and the expense of same 
charged to the owners of the property. 


Sec. 2946, Revised Statutes for 1913 provides that land 
owners shall mow or destroy weeds in the public road 
opposite their property, and on failure to do so the overseer 
of roads may have this work done and the expense of same 
may be charged to the owner of the property., That is a 
provision of the general highway law and does not apply 
to incorporated cities and villages. 


We assume that Petersburg is an incorporated village. 
In incorporated cities and villages the streets belong “to 
the corporation, and it is the duty of the city or village to 


care for the same. Section 5141, Revised Statutes for 
1913. 


An ordinance of an incorporated village might forbid 
the deposit of rubbish in the streets and impose a fine or 
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penalty for so doing, but to compel adjoining lot owners 
to eut weeds in the street is a different question, and evi- 
dently needs legislative authorization. 


The legislature by section 4106 of the statutes for 1913 
provided in the case of metropolitan cities, that is, cities 
with a population of 100,000 or more, that owners may be 
zompelled by ordinance to destroy weeds on vacant city 
lots, and on failure to do so the expense of having same 
done may be charged to the owner. In 1915 the legislature 
authorized cities of the first class —that is, the city of 
Lincoln—to compel owners of property to destroy weeds 
and worthless vegetation on lots or in streets and alleys 
opposite, and on failure to do so the expense of having 
same done may be assessed to owners of the property. 


The statutes or charters for cities of the second class 
and villages, do not seem to create such authority in the 
council or board of trustees, so that evidently an incor- 
porated village has not the power to compel by ordinance 
the owner of village property to cut weeds in the street 
opposite his property, but might prevent by ordinance the 
deposit of rubbish in the streets creating a nuisance, and 
impose a fine or penalty for so doing. Section 5141 of the 
statutes referred to, makes it the duty of such council or 
board of trustees to keep the public streets free from 
nuisance. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8S. ROK, 

May 5, 1917. Assistant Attorney General. 


Alcohol—Use of—Obtaining Same. 


A registered pharmacist or corporation must have a permit in order to 
obtain alcohol for manufacturing purposes only. 


Preparations, compounds and patent medicines complying with the law 
as to containing spirits, may be sold. 


All persons using alcohol in scientific laboratories or hospitals and who 
are exempt from the payment of a U. S. internal revenue liquor 
dealer’s tax therefor, and who have complied with the conditions 
required by the U. S. collector of Internal Revenue, may purchase 
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from wholesale druggists and keep pure ethyl alcohol for scientific 
purposes and for use in hospitals. 


There is nothing in the state law to prevent a druggist from taking out 
a government Jicense for retailing liquor. 


The Retail Druggists’ Committee, Lincoln, Neb. 


-Gentlemen: In your letter of the 7th instant you make 
a number of inquiries, the first being: 


“Ts there any possible way for a registered pharmacist or corporation 
who has no permit to obtain alcohol for manufacturing purposes only?” 


In resporise thereto will say that section 27, of House 
Roll 793, provides: 


“That the provisions of this act shall not be construed to apply to 
the preparation, sale, distribution, giving away, dispensing) or possession 
of any alcoholic compound, preparation, or remedy, containing drugs, 
or medicines which does not contain more alcohol than is| necessary for 
the legitimate purpose of extraction, solution, or preservation, and which 
contains drugs, whether singly or in compatible combination, in suffi- 
cient quantities to so medicate such compound, preparation, or remedy, 
as to make them medicinal preparations or compounds, and to render 
such compound, preparation or remedy unfit for use as a beverage; nor 
to mechanical, culinary, or toilet preparations which contain no more 
alcohol than is necessary to dissolve the oils, or extract the desired 
active principles and hold them in solution, provided that such comes 
pounds, preparations, remedies, perfumes, essences, extracts, and syrups, 
are not manufactured, bought, sold or dealt in for use as a beverage 
or intoxicant, and provided further that such compounds, preparations, 
remedies, perfumes, essences, extracts, and syrups, are unfit for use 
as beverages.” 


Section 16, of the same act, is as follows: 


“Any resident of this state, or any corporation authorized to transact 
business in this state owning and operating a plant for such purpose, 
and paying special taxes levied by the United States Internal Revenue 
Department, may upon compliance with the requirements herein provided, 
manufacture and sell in or out of the state ethyl alcohol for medicinal, 
mechanical, scientific and other non-beverage purposes. Such sales in 
the state, however, to be made only to wholesale and retail druggists, 
scientific institutions, and hospitals authorized under the) provisions of 
this act to handle such ethyl alcohol.” | 


Section 17, of said act, provides: 
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“Any registered pharmacist, as herein described, may keep pure ethyl 
alcohol to be used by him for scientific, mechanical and medicinal pur- 
poses only and may sell and keep for sale alcohol so treated according 
to some formula permitted by the United States Commissioner of Inter- 
nal Revenue so as to render it unfit to be used as a beverage.” 


Section 19, of said House Roll 793, provides: 


“Every wholesale druggist or registered pharmacist or manufacturer 
of alcohol before entering into the business of manufacturing, selling, 
or keeping intoxicating liquors for the purposes herein provided, shall 
first secure a permit therefor from the governor. He shall make under 
oath, a statement to the governor showing the approximate value of his 
entire stock of merchandise, that he has not been guilty of violating any 
of the provisions of this act, and shall cause said application to be ac- 
companied by the affidavit of three disinterested freeholders of the 
county where the business is to be carried on, stating that the applicant 
is a person of good reputation and standing, and that they have read 
his application and believe the statements therein contained are true. 
Thereupon the governor, if satisfied, with the good faith and truthful- 
ness of said application and affidavits, and that the applicant has not 
been guilty of any violations of this act, that no remonstrance has been 
filed, and sustained against the issuance of such permit, and that the 
provisions of this act with reference to such application have been 
complied with, shall, upon payment of an annual fee of two dollars by 
retail druggists, and ten dollars by wholesale druggists or manufacturers 
of alcohol, issue to such persons a permit to engage in the business 
of manufacturing or selling and keeping intoxicating liquors for medic- 
inal, mechanical, scientific or sacramental purposes at wholesale, or 
at retail, as the case may be, under all the provisions and restrictions 
of this act. All fees collected by the governor for permits shall be 
paid by him into the state school fund.” 


Said sections 16, 17 and 19 are the only sections which 
seem to relate directly to your line of business, and a strict 
compliance, within the meaning of those sections, will be 
required. Neither a pharmacist, nor a corporation, nor 
any member of such corporation, can legally obtain alcohol 
for manufacturing purposes only, without first securing 
a permit therefor. 


2. Your second inquiry: 


“Will we be permitted to handle Bitters, such as Hostetters, Electric, 
DeWitt’s, McLeons, etc.?” 


Whatever preparations, compounds, or patent medicines 
which the United States federal government permits to be 
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sold, without first requiring on the part of the federal 
government any special United States internal revenue tax, 
on account of spirits which may be in the same, would seem 
to be a compliance with out present state law. IT shall not 
attempt to determine whether any particular brand, such 


as you have enumerated, conforms to that requirement. 


3. Your third inquiry: 


“Is there any possible way for a doctor to procure pure alcohol on a 
prescription or otherwise, for personal use?” 


If the doctor seeks to procure it for the purpose of using 
it as a beverage, it is a violation of the law. If, however, he 
desires to use it for medicinal, mechanical or scientific 
purposes only, he-ean procure the same from wholesale 
druggists. Section 19, of the act, permits the wholesale 
druggists to sell. Section 23, of the act, permits the pur- 
chase: 


“All persons who use alcohol in scientific laboratories) or hospitals, 
and who are exempt from the payment of a United States Internal 
Revenue liquor dealers’ tax therefor, and who have complied with all 
of the conditions required by the United States Collector of Internal 
Revenue, may purchase from wholesale druggists and manufacturers 
and keep pure ethyl alcohol for scientific purposes and for use in 
hospitals.” 


4. In your fourth interrogatory you inquire: 
“What method would you suggest for labeling denaturized alcoholt” 


| 
This is not a legal question, and it is one that should 
be complied with by exercising your own good judgment 
and state the facts, with such brevity as to enable you to 
get it on the container. 


5. In question five you inquire: 


“Can a druggist or drug firm be permitted to handle or sell Essence 
of Jamaica Ginger in any reasonable quantity that might be called for?” 


My answer to your second question covers this subject. 
6. Inquiry six is as follows: 


“Is it necessary for a druggist to have a government license to handle 
alcohol as prescribed by the state law?” 
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That is a matter to be determined by the federal govern- 
ment, and you should take that up with Hon. George L. 
Loomis, collector of internal revenue. 


7. In your seventh inquiry you say: 


“Is there anything in the state law to prevent a druggist from taking 
out a government license for retailing liquors?” 


My answer is no. 

You inquire further. 

“Could he be penalized for so doing?” 

Section 45, of the act, provides as follows: 


“The possession of a receipt or stamp, showing the payment of the 
special tax levied by the United States upon the manufacture and sale 
of intoxicating liquor, by any person not authorized under this act to 
manufaeture or sell intoxicating liquors, or a certificate from the col- 
lector of internal revenue or any of his agents, clerks, or deputies, show- 
ing the payment of such internal revenue tax, by any such person a- 
foresaid shall be prima facie evidence of the unlawful sale, barter, ex- 
change, giving away, furnishing, or other disposition of intoxicating 
liquors in violation of this act by such person.” 


The penalty for a violation of the law is; section 56: 


“For the first offense, be fined the sum of one hundred dollars, or be 
imprisoned in the county jail not less than thirty days nor more than 
sixty days, and for the second offense, shall be imprisoned in the county 
jail not less than sixty nor more than ninety days, and for the third and 
all other subsequent offenses shall be guilty of a felony, and shall be 
imprisoned in the penitentiary not less than six months nor more than 
two years, and shall in all cases pay the costs of prosecution.” 


8. Your inquiry numbered eight is as follows: 


“Can malt extracts be carried in stock, sueh as Pabst, Malt Nutrine, 
. 3 R a8 
etc., it being a sort of heavy beer preparation prescribed by physicians 
for a tonic?” 


The answer which I have given to your second interrog- 
atory covers the position which, under the law, I feel war- 
ranted in taking. 


Very respectfully, WILLIS E. REED, 
May 7, 1917. Attorney General. 


Tag 
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Alcohol—Use of. 
| 


House Roll 793, section 17, provides that “Any registered pharmacist 
may keep pure ethyl alcohol to be used by him for scientific mechan- 
ical and medicinal purposes only.” 


P. W. Scott, Esq., County Attorney of Chase County, Im- 
perial, Nebraska. 
Dear Sir: You say: | 
| 
“Just before the first day of May Mr. B. druggist, received 4% gallons 
ethyl alcohol to be used in the preparation of camphor, bay rum, and 
tinctures in general. 


“Can he lawfully keep this at his drug store for the above uses? He 
has not applied for permit to sell intoxicating liquor, nor will he do 
so.” | 


Section 17 of House Roll No. 793, commonly known as 
the ‘‘New Prohibitory Law’’, provides, among other things, 
that ‘‘any registered pharmacist as herein described, may 
keep pure ethyl alcohol to be used by him for scientific, 
mechanical and medicinal purposes only—. Registered 
pharmacists as hereinbefore described may make uses of 
pure ethyl alcohol, such as are permitted by the United 
States Commissioner of Internal Revenue without paying 
the special revenue tax as retail liquor dealers.”’ 


‘If the preparations of campher, bay rum, and tinctur 
to which you refer, are for scientific, mechanical or medici- 
nal purposes only, the above quoted provision of the statute 
permits the druggist to keep them, provided he is\a regis- 
tered pharmacist without a permit, but he is not) allowed 
to sell them without a permit. 


In this connection I call attention to section 27 of the 
said act, which in effect, permits the sale of certain alco- 
holic compounds, preparations and remedies, where such 
compounds or preparations contain no more alcohol than 
is necessary for the purposes set forth in said section, and 
are, moreover, so compounded as to be unfit for use as 
beverages. 


Out of abundant caution, I believe one should apply to 
the Governor for, and secure a permit. 
Very respectfully, WILLIS E. REED, 
May 9, 1917. Attorney General, 


OPINIONS. 71 


Advertising Intoxicating Liquor—Sale of Liquor. 


The word “Eureka” is a Greek word meaning, “I have found it” and 
the word “It” in no manner relates to intoxicating liquors. 


The words “Old Homestead” do not necessarily relate to whiskey. 


Individuals may keep on hand an amount of whiskey necessary for their 
own use, but are prohibited by law from selling same. 


Archie M. Smith, Esq., County Attorney of Thurston Coun- 
ty, Pender Nebraska. 


My dear Mr. Smith: With reference to your favor of 
the 5th instant, in which you say: 


“On the front of a saloon in a hotel block which bears the name 
‘Eureka’ is a display shingle labeled ‘Eureka Bar, Fred Nickels, Proprie- 
tor.’ Mr. Nickels will continue to occupy the room, formerly used as a 
saloon, as a soft drink emporium, and desires to leave the display 
shingle just as it is. Would it be legal to use for the soft drink display 
sign the same sign as was used for the saloon before May 1st, under 
section 9 of the prohibition statute, which prohibits the use of any 
letters, words, signs, pictures or other matter which has been used to 
advertise intoxicating liquors, to remain in or upon the premise?” 


First. In answer will say, section 9 of the prohibitory 
law recently enacted, is as follows: 


“It shall be unlawful for the owner of any premises, or the agent, 
tenant, or the person in control thereof, after ten days from the taking 
effect of this act, to knowingly allow any letters, words, signs, pictures, 
or other matter advertising, purporting to advertise, or which has been 
used to advertise intoxicating liquors, to remain in or upon said prem- 
ises.” 


The words which were used prior to the 1st day of May, 
namely, ‘‘Kureka’’, ‘‘Eureka Bar, Fred Nickels, Proprie- 
tor’’, are not such words as were contemplated in section 
9, ‘‘Kureka’’ is a Greek word meaning ‘“‘I have found 
it’’, and the word ‘‘it’’ in no manner relates to intoxicating 
liquors. 


You say further: 


“A saloon-keeper used in his saloon a clock with a wood dial on which 
were the following words in metallic raised letters: ‘Old Homestead 
Whiskey.’ The saloon-keeper pasted paper over the word ‘whiskey’ 
leaving ‘Old Homestead’ just as before. Does not the same section 9 
require the removal of ‘Old Homestead’ as well as the word ‘Whiskey’?” 
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In answer thereto, will say, with the word ‘‘whiskey’’ 
eliminated, ‘‘Old Homestead”’ does not necessarily relate to 
whiskey. It is more frequently referred to with reference 
to a certain kind of tobacco. It likewise has reference to 
a play which has been played throughout the United States 
many times, and it can not be that the law intends to pro- 
hibit the use of a common name such as there used, and it 
does not necessarily relate to the drinking of intoxicating 
liquors; nor is it reasonable to suppose that the words 
“Old Homestead’’ would be considered as a liquor adver- 
tisement. 


You say further: 


“A bill-board along a country road had a large advertisement of in- 
toxicating liquors upon it. This was blown down by the wind, so that 
the advertising was not visible, as it faced the ground. Does not the 
same section 9 require the removal or rather defacement of such bill- 
board?” 


The action of the elements seems to have complied with 
the letter of the law without any further notice or effort 
on the part of the public. 


You state further that: 


On April 27th, 1917, a farmer imported by rail fifty gallons of whiskey 
and eleven barrels of bottled beer, and was seen taking them in the 
direction of his home. A few days prior to that time it is reported that 
he bought five barrels of bottled beer at a local saloon. A few days 
before that it is reported that he imported by rail two half barrels of 
whiskey and ten barrels of bottled beer. Would the last consignment 
alone, of fifty gallons of whiskey and eleven barrels of beer be deemed 
unreasonable, so as to justify search and seizure, assuming that it was 
being stored in his private dwelling home. It is reported that this 
farmer generally keeps two or three hired men to whom he dispenses 
liquors in part payment of wages.” 


While you say nothing about the age of the farmer who 
purchased the liquor referred to, and some talk might arise 
as to the amount of liquor which each individual might be 
entitled to keep at his own home as a reasonable amount, 
that is to say, some are under the impression that a person 
of twenty-five or thirty years would be entitled to have in 
his possession for his use, more than a person who was one 
hundred or one hundred and ten years of age, and the ques- 
tion as to what is a reasonable amount must ultimately be 
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determined, like many other questions, with all of the facts 
and circumstances before the court and a jury. The legis- 
lature, in its wisdom, omitted to say what a reasonable 
amount was. Under the facts stated, however, am frank 
in saying to you that I should lose no time in taking steps 
to proceed on the theory and the honest belief that the 
amount of whiskey which this man ought to have, was more 
than necessary for his individual use, and might not be 
considered beneficial for his health; and of course he would 
have no right to sell it to his hired men or anyone else. 
In other words, he would be subject to prosecution and I 
leave it to your own good judgment to take such steps in 
the premises as you may think just and proper. 

Very respectfully, WILLIS E. REED, 
May 12, 1917. Attorney General. 


Alcohol—Used for Beverage. 


It is unlawful to sell any compound which may be used as a beverage, 
if same contains more than one-half of one per cent of alcohol. 


Mr. C. Smrha, Milligan, Nebraska. 


Dear Sir: You inquire whether ‘‘Triner’s Bitter Ton- 
ie’? and ‘‘Triner’s American Elixir of Bitter Wine’? may 
lawfully be sold. 


I doubt very much whether the above mentioned products 
may be sold under the law in this state. Each of them con- 
tains a far greater percentage of alcohol than is permitted 
by the new law on that subject, if they are susceptible of 
use as a beverage. 


The highest percentage of alcohol permissible under the 
new law in any beverage, is one-half of one per cent. The 
restriction of one-half of one per cent: alcohol does not 
apply, however, in the case of alcoholic compounds, prep- 
arations or remedies used for medicinal, mechanical, culi- 
nary or toilet purposes, where no more alcohol than is nee- 
essary and where such compounds, remedies or preparations 
contain other ingredients which render them unfit for use as 
beverages. See section 27 of the act which T enclose here- 
with. 
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The fact that an article containing alcohol is labeled as 
a medicine, will not render its sale lawful, however, if it is 
fit for use as a beverage or is sold for that purpose. 


Very respectfully, WILLIS E. REED, 
May 11, 1917. Attorney General. 


Registered Pharmacist—Handling Alcohol. 


A registered pharmacist desiring to handle or use alcohol in any manner 
or condition, should take out a permit to do so. 


C. L. Stewart, Esq., County Attorney of Clay County, Clay 
Center, Nebraska. 


Dear Sir: You inquire: 


“Can a registered pharmacist who has not availed himself of section 
19, House Roll 793, obtain from a wholesale house one gallon of alcohol 
to be used by him in making and preparing for sale pharmacopoeial 
preparations as provided in section 27 of said House Roll and in com- 
pounding of physicians’ prescriptions as provided in section 25?” 


It may well be doubted, in fact, I feel that the safer 
course is to require that a license be procured. 


The provision of section 12 to which you refer, has more 
special reference to the protection of carriers. The only 
safe course is for the pharmacist to take out a permit, if 
he desires to handle or use alcohol in any manner or con- 
dition. : 

Very respectfully, WILLIS E. REED, 
May 12, 1917. Attorney General. 


Special Bond Election in School District—Ballot. 


A school district should bear the expense of having ballots printed for 
a special bond election. 


It is not necessary to print ballots in newspapers prior to bond election. 


Ballots at a special bond election should be received and returns made, 
by the regular election board. 


It is not necessary that a card of instructions be used at a special bond 
election. 
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Hon. W. H. Clemmons, State Superintendent of Public In- 
struction, Lincoln, Neb. 


Dear Sir: You inquire: 


“1. Who prints the ballots for holding a special bond election in school 
districts in cities of 1,500 and over?” 


“2. Is it necessary to print ballots in newspapers prior to election?” 
“3. Who appoints the officials of election?” 


“4. Is it necessary to get out card of instructions, as per section 2001 
of the Revised Statutes?” 


I will endeavor to answer your questions in the order in 
which they are propounded, 


1. The school district should bear the expense of having 
ballots printed for a special bond election. The work of 
over-seeing the printing devolves properly, I think, upon 
the secretary of the board of education. 


2. It is not necessary to print ballots in newspapers 
prior to a bond election. A notice of the time at which the 
election is to be held and of the purpose of the election 
should be printed, however, in some newspaper published 
inside the district. 


3. The ballots at a special bond election should be re- 
ceived, and returns made, by the regular election board. 
(Revised Statutes of 1913, sec. 6951.) 


4. It is not, in my opinion, absolutely necessary that a 
card of instructions, as per section 2001, Revised Statutes 
of 1913, be used at a special bond election, although it is 
entirely proper that instructions similar in form be given 
to the electors. 

Very respectfully, WILLIS E. REED, 
May 15, 1917. Attorney General. 


Returning Shipment of Liquor—Sale of Preparations. 


It is prohibitory upon a carrier to return a shipment of liquor which was 
shipped from one point in Nebraska to another point in Nebraska. A 
© 
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dealer may lawfully sell a preparation containing less than one-half 
of one per cent of alcohol when sold. 


Herbert Rhodes, Esq., County Attorney of Burt County, 
Tekamah, Nebraska. 


My Dear Sir: In response to yours of the 4th instant, in 
which you say: 


“Relative to our phone conversation of some days ago concerning ship- 
ments of liquor received prior to midnight of April 30th, by express com- 
panies within the county, beg to say that the express companies in the 
county are reluctant to ship the consignments back to the original con- 
signors for the reason that the shipments have all come from Omaha, 
Nebraska, and the companies claim that they have no right after the 
first day of May to ship liquors anywhere within the state. You will 
please note that these shipments were not all received by the express 
companies too late to be delivered by May ist. In two instances, the 
consignments had been in the express office for more than a week and 
had not been delivered, though the consignee had been duly notified 
that the liquors were in the office. The lack- of delivery was due to the 
fact that in this county we had a steady rain for nearly a week and the 
farmers were unable to travel. The consignments of liquor in each case, 
belonged to farmers.” 


The fact that the liquor was shipped from a point in Ne- 
braska to another point in Nebraska, makes it prohibitory 
upon the carrier to return the shipment. It is only in such 
cases where the shipment starts from a point in a state 
that is wet, that I have advised that the shipment be re- 
turned to the original consignor. 


The fact that it rained and prevented a person from re- 
ceiving the liquor, or that the same was ordered by a farmer 
and belonged to a farmer, makes no difference. 


The express company is denied the right to deliver the 
liquor. 


There is but one course for you to pursue until the su- 
preme courts holds otherwise, and that is to follow the 
strict letter of the law with reference to the disposition of 
the same. No doubt the express company would be pleased 
to turn the matter over to the authorities authorized to re- 
ceive it under the prohibitory act. 


You state further: 
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“Also kindly advise me relative to one who is handling what I call 
‘hard cider’ which is really not hard cider. A retail dealer has been 
handling a cider in town, which cider, according to the Government tests, 
contains less than one-half of one per cent of alcohol. However, this 
cider, if left open, within thirty days forms alcohol and shows a test of 
more than the one-half of one per cent of alcohol. Would your opinion 
be that the dealer has the right to sell the cider so long as the test does 
not show more than one-half of one per cent?” 


If, at the time the sale takes place, the article does not 
contain more than one-half of one per cent alcohol, the sale 
of the same is not a violation of the law. The prohibitory 
law did not seek to punish anyone for what the commodity 
itself might do unaided by anyone, since the violation, if at 
all, would simply be the violation of the cider itself, and I 
know of no way to punish the cider for so doing, (unless you 
drink it.) 


The law was intended to reach individuals and not the 
cider, for a violation of the law, if at all. If the cider has 
become in such condition as to contain more than one-half 
of one per cent of alcohol, then the selling of it would be a 
clear violation of the law. 


Very respectfully, WILLIS E. REED, 
May 15, 1917. Attorney General. 
Municipal Bonds—Assessment. 


Municipal bonds issued in Nebraska are assessable for taxes. 
Mr. T. F. Combs, Assessor, Geneva, Nebraska. 


Dear Sir: In response to the inquiry from your assis- 
tant, Walt Huston, in which the question is asked: 


“Will you please inform me whether or not municipal bonds are assess- 
able or are they exempt from taxes the same as Government Bonds?” 


In response thereto will say that municipal bonds issued 
in this state are assessable. 
Very respectfully, WILLIS E. REED, 
May 15, 1917. ; Attorney General. 
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Liquor Advertisments—Prohibiting Same. 


The federal government has charge of newspaper publications pertain- 
ing to liquor advertisements. 


Mr. M. C. Warrington, Broken Bow, Nebraska. 


Dear Sir: Yours of the 5th instant received and con- 
tents noted carefully. This is my first opportunity to ac- 
knowledge receipt of the same. 


With reference to your newspaper publication, it seems 
that that is interstate, and will come under the Federal 
Law after July Ist. I feel that under our state law we 
have no authority to act in the premises until after July Ist, 
when the Federal Government will take charge of that mat- 
ter. 


It becomes the duty of the postmaster to deliver the mail 
to the proper addressee and the federal government would 
not tolerate our interfering with the orderly discharge of 
the duties of the postal department. Of course, if the same 
are peddled on the street or exhibited for sale after having 
passed’ from the hands of the postmaster to the original 
addressee, that would be subject to a prosecution under the 
law, but there are so many other matters in connection with 
the prohibition law, that are almost engulfiing the Govern- 
or and I, that I have not thought it expedient to take up 
the question to which you refer until after the first of July, 
when I may have full co-operation with the federal depart- 
ment. 

With my personal regards, I am, 

Very respectfully, WILLIS E. REED, 
May 15, 1917. Attorney General. 


Intoxicating Liquor—Use as Beverage. 


A druggist can not lawfully sell intoxicating liquor for use as a bever- 
age. 


Mr. H. H. Hartford, West Point, Nebraska. 


My Dear Mr. Hartford: In response to yours of April 
20th, will say, no doubt you have observed from the press, 
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my interpretation of the prohibitory law, and my letter to 

you at the present time is unnecessary ; yet inquiries multi- 

ply so rapidly and at the time your letter was received here, 

the bill as amended, had not as yet been seen by me, I 

hai answering you, and many others, until the present 
ate. : 


I enclose herewith an answer which I gave to the Lincoln 
druggists. It is perhaps needless to say to you that under 
no consideration can a druggist sell intoxicating liquor for 
use as a beverage. There appears to be no limit as to the 
quantity that can be sold by the druggist, provided, how- 
ever, he keeps within the law. 


I enclose herewith, for your personal use, a copy of the 
late law. If there is anything further you desire, let me 
know and I will try to answer it. 

Very respectfully, WILLIS E. REED, 
May 15, 1917. Attorney General. 


Delivery of Liquor—Illegal. 


Liquor shipped from a wet state or territory into this state should be 
returned to the consignor. 


Lyle E. Jackson, E'sq., County Attorney of Antelope Coun- 
ty, Neligh, Nebraska. 


Dear Mr. Jackson: In response to yours of the 30th 
ultimo, in which you say: 


“On the evening of the 30th ultimo there was received by the agent of 
the American Express Company at Oakdale, one jug of whiskey, con- 
signed to Pat Murphy at that place. The same could not be delivered 
on that night and is now in possession of the express company. I have 
advised the agent not to make delivery thereof to the consignee, and wisn 
you would kindly advise me in your opinion what disposition should be 
made of the property in question.” 


In response thereto, will say, if the same was shipped 
from a wet state or territory, I would order it returned 
and shipped out of the state; if, on the other hand the same 
came from a point within the state, I would follow strictly 
the letter of the law as specified in the act. While the 
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question will, no doubt, reach the supreme court on a test 
case in the near future, the amount involved in your county 
is so small that I think you are taking no chances in follow- 
ing the letter of the law. 


Very respectfully, WILLIS E. REED, 
May 15, 1917. Attorney General. 
Druggist—Permit. 


A druggist having a permit may lawfully fill a physician’s prescription 
requiring alcohol, provided such preparation is made unfit for use 
as a beverage. It is necessary to have a permit to handle alcohol 
to be used for the making of a pharmaceutical preparation. Alcohol 
on hand May 1, 1917, must be reported. 


Messrs. Campbell & Manion, Creighton, Nebraska. 


Gentlemen: In response to yours of the 5th instant, in 
which you inquire: 


“Would we be breaking the law to fill a prescription written by a doc- 
tor for alcohol to be used by one of his patients as in cases of surgery 
or to be used as an alcohol bath?” 


In response thereto will say, if you have a permit, which ~ 
you should have, and can obtain by application to the Goy- 
ernor, it would not be a violation of the law, provided the 
same is made unfit for use as a beverage. 


“Then we often have receipts to fill for farmers and stock men. One 
farmer brought in a receipt a few days ago calling for Tr. Asafetida 
Sulphuric Ether and Alcohol, to be used for colic in horses. I told him 
I could not fill same for him until we found out where we were at.” 


Answering the foregoing, will say, if you have a permit 
you are authorized to fill the same. 


You inquire further: 

“Will it be necessary for us to take out a permit just to handle alcohol 
for our own use in the store for making up pharmaceutical prepara- 
tions?” 


My answer is ‘‘yes’’, it will be necessary. 


You say further: 
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“We had a small amount of alcohol on hand the first of May. Will it 
be necessary for us to make a report of this?” 


Answer, ‘‘yes’’. 


Very respectfully, WILLIS E. REED, 
May 15, 1917. Attorney General. 
Druggist—Permit. 


A permit should be secured from the government in order to keep alcohol 
on hand to be used in preparing medicines. 


Messrs. Hedglin & O’Meara, Eddyville, Nebraska. 


Gentlemen: In your communication of the 5th instant 
you say: 


“We own the Eddyville Drug Store. Would like a little light on the 
alcohol business. We do not sell it and never have since we have been 
owners of the drug store, but we do have to keep it on hand for use 
in certain medicines, and we were wondering if we would have to make 
an application to the county judge for a permit to even keep it for above 
purposes,” 


Out of abundant caution, I advise you to take out a per- 

. mit as specified by law, a copy of which no doubt you have. 

Governor Keith Neville has an ample supply of applica- 

tions and permits. If you will communicate with him he 

will be pleased, no doubt, to forward you an application 
blank. 


Very respectfully, WILLIS E. REED, 
May 15, 1917. Attorney General. 
Druggist—Permit. 


A druggist having taken out a permit will be allowed to compound 
alcohol with other ingredients and to sell the same, provided such 
preparations are rendered unfit for use as a beverage. 


Mr. E. G. Reed, Dunning, Nebraska. 


Dear Sir: In response to your inquiry of the 4th in- 
stant, in which you say: 
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“A druggist inquires of me if he can keep on hand alcohol now, 
since May ist, for the purpose of compounding prescriptions and pre- 
paring such medicines as camphor, bayrum, etc. 


“If he has to have any special permit for the same. 


“If you would state the requirements on this, I would be much obliged. 
And if you have copies of this law on hand, send me one and I will 
remit for same, or advise me where they can be gotten.” 


In response thereto, will say, it is my judgment that ouf 
of abundant caution a druggist should take out a permit, 
as provided by law, and having taken out a permit he will 
then be allowed to compound pure ethyl alcohol with other 
ingredients and sell the same, provided it is rendered unfit 
for use as a beverage. 


T enclose herewith a copy of the law as recently passed. 
No charge. 
Very respectfully, WILLIS FE. REED, 
May 15, 1917. Attorney General. 


Non-Alcoholic Preparations—Sale of. 
Non-alcoholic preparations may lawfully be manufactured and sold. 


Messrs. Bartos & Bartos, Attorneys at Law, Wilber, Ne- 
braska. 


Gentlemen: Have withheld answering your communi- 
cation of the 28th ultimo, because I was undetermined up- 
on several of the points involved concerning the proper 
construction to be placed upon the prohibitory law known 
as House Roll 793, and in view of there being so many in- 
quiries, I thought it best to give it most mature consider- 
ation. 


Among other things you state that the drink which you 
are manufacturing, ‘‘is absolutely non-aleoholic’’. It may 
well be doubted as to whether or not it would be a violation 
of the law. Am inclined to the belief that it would not, yet 
I am expecting, in the near future, to have a test case made 
of it, in which I shall insist upon the strict letter of the law. 
I think, perhaps, an early holding on the case from Omaha, 
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which will soon be instituted, will be of much interest to all 
concerned. 

Very respectfully, WILLIS E. REED, 
May 15, 1917. Attorney General. 


Liquor—Delivery of. 


After May 1, 1917, an express company is not allowed to deliver any 
liquor containing more than one-half of one per cent of alcohol, 
notwithstanding it may be prescribed by a physisian, except as pro- 
vided in section 12 of the prohibitory act. 


Mr. L. E. Pomplun & Son, Broken Bow, Nebraska. 
Gentlemen: In yours of the 4th instant, you say: 


“JT have for the past five years used a little beer through the hot 
weather of the summer, and I used to send for it when I needed it. As 
to this beer question, it was ordered to me by our doctor, as a tonic, but 
this year, under the conditions, I ordered my beer early, the 10th of 
March, and I ordered it to come by express, but the firm sent it by 
freight and it was shipped the 17th of April. It arrived here the first 
or second day of May, and now the agent won’t let me have it.” 


You state further: 


“T am no boozer nor have I ever in my life sold a drop to anyone, 
and I have never been arrested for anything, nor ever have been a wit- 
ness on a liquor trial. And no one in Broken Bow can say that they ever 
saw me drunk.” 


You state further that the beer which you ordered was 
from outside of the state, coming in fact, from Minneapolis. 
Under the letter of the law there is no question but what 
the railroad company would not be allowed to deliver this 
liquor to you. The law as passed by the last legislature 
is so clearly against allowing you to receive beer, notwith- 
standing it may be prescribed. by a doctor, that I must 
necessarily say to you that your question is one for the 
legislature and not for me as a law officer. 
Very respectfully, WILLIS E. REED, 
May 15, 1917. Attorney General. 
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Preparations—Sale of. 


Extracts and shampoos containing alcohol, which are allowed to be sold 
under the United States federal law, may be sold irrespective of the 
prohibitory law. 


G. A. Hewitt € Company, Juniata, Nebraska. 


Gentlemen: Yours of the 12th instant received, contents 
noted carefully. 


From your communication it appears that your ‘‘busi- 
ness is the bottling and selling of home remedies, which 
are manufactured for me in the east, and the compounding 
and selling of extracts and shampoos. In the production 
of these I must use a certain per cent of aleohol in com- 
pounding.’ 


You state further that ‘‘according to the new prohibition 
law that _the express company cannot deliver the alcohol 
when ordered from wholesale druggists unless some par- 
ticular step is taken that I know nothing about. —That 
I have at present orders that I cannot fill without the pur- 
chase of alcohol for compounding. I use alcohol only in 
compounding the following; vanilla, lemon, orange, pine- 
apple, banana, strawberry, wintergreen, peppermint and 
cinnamon extracts; for fruit coloring; for toilet creams 
and liquid shampoos.’’ 


You say that unless you can get the alcohol for the means 
above stated, your way of earning a livelihood is taken 
away from you and that at your age and condition of life 
you are unable to do much of anything else. 


Answering will say, under section 27 of the prohibitory 
law, compounds such as are allowed to be sold under the 
United States federal law, such as you have specified, can 
be sold irrespective of the prohibitory law. In other 
words, the prohibitory law was not intended to interfere 
with the selling of such compounds. 


- The express companies are permitted to carry pure ethyl 
alcohol as provided in section 12 of the act, and can be de- 
livered to the original consignee as provided in section 12 
of the act. 


In one part of your letter you leave the impression that 
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the compounding is done in the east. If that is true, then 
the express company would forward the same to you as 
compounded and you could sell it without further trouble 
with the above restrictions; but if you are doing the com- 
pounding yourself, then in that case, out of abundant cau- 
tion, you should apply to the Governor for a permit as a 
manufacturer or retail druggist, because you are handling 
that which is usually found im a retail drug store. 


The law, in some respects, is bunglesome, but by doing 
as indicated herein, it makes the same workable and I be- 
lieve you will have no trouble. If you will write to Hon. 
Keith Neville, Governor, he will send you blank application 
for the permit. 

Very respectfully, WILLIS E. REED, 
May 15, 1917. Attorney General. 


Non-Alcoholic Liquor—Sale of. 


An unfermented, non-intoxicating liquor containing less than one-half 
of one percent of alcohol, may be sold under the law. 


Blue Valley Mercantile Co., Beatrice, Neb. 


Gentlemen: If ‘‘Tanhauser”’ is really an unfermented, 
non-intoxicating liquor and contains less than one-half of 
one per cent of alcohol, its sale is permissible under the 
law. 


As to whether or not it is unfermented or contains less 
than one-half of one per cent of alcohol this department 
does not undertake to say. 

Very respectfully, WILLIS E. REED, 
May 16, 1917. Attorney General. 


Delivery of Liquor. 


Carriers can not deliver liquor back to the original consignor at points 
within the state, but may ship it to points outside the state where 
such liquor may lawfully be sold or otherwise disposed of. 


Albert B. Tollefsen, Esq., County Attorney of Buffalo 
County, Kearney, Neb. 
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Dear Sir: You say a number of the agents of express 
companies and railroads have notified you, as county at- 
torney, of consignments of liquor which they have on hand 
and which were shipped from points within this state, and 
inquire what may lawfully be done with such shipments. 


I do not think the carrier should deliver the liquor back 
to the original consignor at points within the state, but see 
no legal objection to the carrier shipping it to points out- 
side the state where such liquor may lawfully be sold or 
otherwise disposed of if requested so to do by the consignor. 
Tn eases where the consignments are to wholesale or retail 
druggists the delivery may be made to them upon a com- 
pliance with the statutory requirements relative to the 
making of an affidavit by the consignee, provided of course, 
the liquor is of the kind which the druggist is permitted to 
keep. 


Very respectfully, WILLIS E. REED, 
‘May 16, 1917. Attorney General. 
Druggist—Permit. 


A druggist who expects to keep on sale alcohol in any form, should ob- 
tain from the Governor a retail druggist’s permit to do so. 


Mershon & Son, Cook, Neb. 


Gentlemen: I enclose herewith a copy of the new pro- 
hibitory law which will answer I think the questions pro- 
pounded in your letter of the 7th instant. 


Your attention is called particularly to sections 2, 17 and 
27 of the act. Allow me to suggest that it will be well for 
any druggist who expects to keep or to sell aleohol in any 
form to obtain from the Governor the retail druggist’s per- 
mit provided for by the act. 

Very respectfully, WILLIS E. REED, - 
May 16, 1917. Attorney General. 


Deputy Assessor—Mileage. 


precinct assessor. 


There is no statutory provision which allows mileage to a deputy or 
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Mr. M. T. Liewer, Pierce, Neb. 
Dear Sir: You ask: 


“Has the office of attorney general given any opinion as to allowance 
of mileage by county commissioners to deputy assessors attending the 
meeting of assessors at county seat and making returns to county asses- 
sor upon completing their work?” 


No, the office has not so far as I know given any opinion 
on that question. 


Permit me to add that I do not now recall any statutory 
provision which allows mileage to a deputy or precinct 
assessor. Mileage, you will understand, is a certain fixed 
sum per mile allowed for the distance traveled, irrespective 
of what is the actual expense of such travel. 


This office has held that the county board may in the 
exercise of its discretion allow a precinct assessor for the 
traveling expenses actually and necessarily incurred in 
discharging the duties of his office. This opinion is based 
upon the opinion rendered by the supreme court in the case 
of Berryman v. Schahlander, 122 N. W. 990, in which the 
Court says: 


“The matter of allowing a sum to the county attorney to cover actual 
necessary expenses incurred while investigating and prosecuting criminal 
cases and defending cases brought against the county is within the sound 
discretion of said board, and said board may, in the exercise of such 
discretion, lawfully allow and reimburse the county attorney for such 
expenditures.” 

Very respectfully, WILLIS EF. REED, 
May 16, 1917. Attorney General. 


Quarantine—Aid. 


It is the duty of the county board of a county to pay for the board, 
nursing, and medical aid given to persons not paupers under ordi- 
nary circumstances, but who are temporarily unable to earn a live- 
lihood by reason of being under quarantine. 


Mr. Sam R. Buck, Superior, Nebraska. 


Dear Sir: Your favor of the 12th instant received 
wherein you say: 


88 REPORT OF THE ATTORNEY GENERAL 


“Dave has advised the county commissioners, so I am informed, that 
the county is not bound to furnish necessaries to persons not paupers 
under ordinary circumstances, who live in this city, and are temporarily 
unable to earn a livelihood by reason of being quarantined. 


“I am quite unable to see how he arrives at this opinion in view of 
section 5808 Revised Statutes of 1913 as amended by the 1915 legisla- 
ture. It seems to me that it makes special provision for such cases as 
this. 


“I am also unable to find any means by which a city of this class can 
pay for these things, outside of the actual expense of quarantine and 
fumigation. The law says ‘except such cities, etc. to which that power 
shall be granted,’ but I can not find that it has granted the power to 
cities of the second class. 


“The commissioners requested him to get the opinion of the attorney 
general on this point twice. They are in favor of paying the expense, 
but hesitate to disregard his opinion, though they have requested me to 
appear before them at their next meeting to argue the matter, and two of 
the three have told me they think it ought to be paid as any other ‘poor’ 
claim, since the city and county are taxed alike for this purpose. 


“Will you find out if the general has given an opinion, and if so send 
me a copy, and if not, will you be so good as to have one prepared and 
sent me? 


It is made the duty of the county commissioners by sec- 
tion 5808 Revised Statutes of Nebraska for 1913, as amend- 
ed by section 14 chapter 20 Session Laws of Nebraska for 
1915, page 81, to pay for the board, nursing and medical 
aid of the persons referred to in your letter. 


The amended section provides: 


“Aid to non-resident or person not a pauper.—Whenever any non- 
resident, or any other person not coming within the definition of a 
pauper, shall fall sick in any county in this state, not having money or 
property to pay his or her board, nursing and medical aid, it shall be 
the duty of the county board, to furnish such assistance to such person 
as they shall deem necessary; and if any such person shall die, the 
county board shall provide all necessary means for a decent burial of 
such person.” 


It would seem that no question should be raised regard- 
ing the matter. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
: By DEXTER T. BARRETT, 
May 17, 1917. Deputy Attorney General. 
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Intoxicating Liquor—Delivery. 


It is unlawful for any officer or agent of any railway company or other 
common carrier, to deliver any intoxicating liquor to any person, 
except pure ethyl alcohol to wholesale druggists, retail druggists, 
scientific institutions and hospitals, and wine for sacramental pur- 
poses to wholesale druggists, church goods houses and authorized 
representatives of churches and religious societies, and then delivery 
can only be made in the way and manner provided by law. 


Mr, L. Powers, Agent, The Missouri Pacific Railway, Mt. 
Clare, Neb. 


Dear Sir: In answer to the question propounded in your 
letter of the 15th instant permit me to say that section 12 
of the new prohibitory law, a copy of which is enclosed 
herewith, makes it unlawful for any officer or agent of any 
railway company or other common carrier, to deliver or 
permit, aid or abet. in delivering any intoxicating liquor to 
any person, except pure ethyl aleohol to wholesale drug- 
gists, retail druggists, scientific institutions and hospitals, 
and wine for sacramental purposes to wholesale druggists, 
church goods houses and to authorized representatives of 
churches and religious societies, and delivery can only be 
made to such persons in the way and manner provided by 
law. 


Section 27 of said act states that its provisions shall not 
be construed to apply to the preparation, sale, distribution, 
giving away, dispensing or possession of any alcoholic com- 
pound, preparation or remedy containing drugs or medi- 
cines which does not contain more alcohol than is necessary 
for the legitimate purpose of extraction, solution, or preser- 
vation, and which contains drugs, whether singly or in com- 
patible combination, in sufficient quantities to so medicate 
such compound, preparation, or remedy, as to render it un- 
fit for use as a beverage. 


Whether or not the preparation of which you speak is 
rendered unfit for use as a beverage is of course a question 
of fact upon which we are not advised with certainty and 
are, therefore, unable to advise you. 

Very respectfully, WILLIS E. REED, 
May 17, 1917. Attorney General. 
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Municipal Corporations—Assessment—Delivery of Beer. 


A lumber corporation should be assessed upon the actual value of its 
property without any special regard to the book value of its capital 
stock. 


A railroad company has no right to deliver beer to the consignee or to 
deliver it to the consignor at any point within the state, but if the 
consignor can sell it at some place outside the state where such sale 
is lawful, the railroad may transport it to such place if requested 
by the consignor to do so. 


C. R. Stasenka, Esq., County Attorney of Franklin County, 
Bloomington, Nebr. 


Dear Sir: You say: 


“A lumber corporation of this county has recently been organized with 
a capital of $30,000.00. The corporation owns real estate of the value 
of $10,000.00, and lumber and other building materials valued at 
$14,000.00. ‘The capital stock is paid up. The question is can the amount 
of the real estate held by this corporation and the amount of the stock 
of lumber etc. held by this corporation be deducted from the amount 
of the capital stock, and should the balance of $6,000.00 be assessed? 
In case that the real estate is to be deducted from the capital stock, 
at what figure should it be deducted—the assessed valuation, or the real 
valuation? That is, should the real estate be deducted at the assessed 
valuation of 1916, or the actual present value? 


Another corporation is capitalized for $100,000.00, with only $75,000.00 
paid up capital. Should this corporation be assessed at the actual paid 
up capital of $75,000.00 or should it be assessed at $100,000.00? 


Another question in regard to the new prohibition law, a case of bot- 
tled beer was shipped from a point within this state to a consumer with- 
in this county, which is now held by the railroad company. Same was 
shipped before the law went into effect, and arrived at the station before 
the law went into effect, but the consignee did not call for same until 
after the law went into effect. What disposition should be made of this 
case of beer? 


I will endeavor to answer the questions propounded by 
you in the order in which they are asked. 


(1). The lumber corporation should be assessed upon 
the actual value of its property without any special regard 
to the book value of its capital stock. Inasmuch as the 
corporation has been recently organized it is fair to assume, 
I think, until the contrary is made to appear, that its prop- 
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erty is worth the amount paid in, that is to say $30,000.00, 
but this is a matter which the assessor will have to deter- 
mine for himself from the best information obtainable. 


(2) You do not say what kind of a corporation it is that 
has an authorized capital sock of $100,000.00 with $75,000.00 
paid in, but in any event its assessed valuation should be 
based upon the actual value of its property rather than up- 
on the amount either of its authorized or of its paid up 
capital. 


(3) Ido not think the railroad company has a right to 
deliver the case of beer to the consignee or to deliver it to 
the consignor at any point within the state, but if the con- 
signor can sell it at some place outside the state where such 
sale is lawful, I see no legal objection to the railroad com- 
pany transporting it to such place if requested by the con- 
signor so to do. 

Very respectfully, _ WILLIS E. REED, 
Attorney General. 

By GEO. W. AYRES, 

May 18, 1917. Special Assistant. 


Sunday Baseball. 


It is unlawful for any person over 14 years of age to play baseball in a 
competitive game on Sunday, except in cities and villages where 
such games may be authorized by a vote of a majority of the electors 
of such city or village at a general or special election for that 
purpose. 


C. L. Richards, Esq., County Attorney of Thayer County, 
Hebron, Neb. 


Dear Sir: Your communication of the 16th instant ad- 
dressed to the attorney general has been received, in which 
you submit the following proposition: 


“One of the villages of our county at an election held in 1916 voted 
in favor of Sunday baseball. The village board of trustees for the year 
1917 has recently passed an ordinance prohibiting the playing of base- 
ball on Sunday in the village. * * * Will the passage of this ordi- 
nance, if a valid ordinance, prevent the playing of baseball during the 
present year?” 
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Section 8802 of the Revised Statutes of Nebraska for 
1913 contains certain provisions pertaining to Sabbath day 
or Sunday observance, prohibiting, under penalty, certain 
acts on such day. That section of the statute provides that 
it shall be unlawful for any person over fourteen years of 
age to play baseball in a competitive game on Sunday in 
this state, except under the following conditions: 


“Tn all cities and villages such games may be authorized by a vote of 
the majority of the electors of such city or village voting at a general 
or special election for that purpose.” 


The above is a general provision of the statutes of this 
state applying to all cities and villages, and it would seem 
doubtful if a city council has authority to enact an ordi- 
nance prohibiting baseball on Sunday in a case where it has 
been authorized by an election under section 8802. 


Although section 8802 does not, nor do the statutes pro- 
vide any definite procedure for annulling the result of such 
election, unless it may be done under article 6, chapter 51 
of the 1913 statutes, known as the Initiative and Referen- 
dum Act, and where a city or village has adopted the act 
pursuant to section 5255 of the statutes. 


The amendment to section 8802 of the statutes occurred 
in 1913. The Initiative and Referendum Act was passed 
in 1897, and it may be that the legislature had under con- 
sideration the provisions of that act when it enacted the 
amendment to section 8802. 


You will observe that the Initiative and Referendum Act 
provides that ordinances may be enacted by the voters at 
special or general elections, and that ordinances or meas- 
ures thus enacted may, after the expiration of a year, be 
altered and amended, or even annulled, by a city or village 
council, as provided in section 5244 of the statutes. 


The above is suggested as a possible explanation of 
the silence of the legislature in not providing for a re-sub- 
mission to the voters of the question as to Sunday baseball 
under section 8802. 


We are not, however, without some doubt as to the pur- 
pose and intention of the legislature when it enacted the 
amendment to section 8802 of the statutes; and it may be 


OPINIONS. 93 


that a court may differ from any view that we may indicate, 
but it would seem doubtful if a city council has authority 
to annul by ordinance the right of the people to have Sun- 
day baseball when authorized by an election under section 
8802 of the statutes, unless possibly it may be annulled in 
the manner indicated in cities and villages having adopted 
the Initiative and Referendum. 

Very respectfully, WILLIS E. REED, 

Attorney General. 

- By CHARLES S. ROE, 

May 19, 1917. Assistant Attorney General. 


Lumber Corporations—Tax—Delivery of Beer—Lighting Bonds. 


A lumber corporation should be taxed upon the real value of the property 
it owns. 


The law does not provide for the delivery of beer to the sheriff, by the 
railroad company nor for its destruction by him without an order 
of court to that effect. 


Land which has been detached from the municipal corporation issuing 
lighting bonds, is not liable to pay same. 


C. R. Stasenka, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 


Dear Sir: In answer to the first question propounded in 
your letter of the 21st instant, permit me to say that the 
property of a corporation organized for the purpose of 
dealing in lumber should be taxed in the same way and 
manner that the property of an individual is taxed, that 
is to say, the real value of the property of the corporation 
should be found and one-fifth of the real value taken as its 
assessed value. The value of its property does not neces- 
sarily depend upon the amount of its authorized or paid in 
capital stock. 


To illustrate, a lumber company might be organized with 
paid in capital of $25,000.00. By judicious investments it 
might come about that its property would be worth $50,000. 
Tn such ease, the real value being $50,000, the assessed value 
of such property would be $10,000. On the other hand, it 
might happen that through injudicious investments or loss 
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by fire or storm, of property which was not protected by 
insurance, property of the corporation would be of less 
value than its paid up capital stock. In such case the 
assessment would be made in proportion to the value of the 
property and not based upon the capital stock. 


It is to be borne in mind that the constitution requires 
that; ‘‘the legislature shall provide such revenue as may 
be needful by levying a tax by valuation so that every per- 
son and corporation shall pay a tax in proportion to the 
value of his, her or its property and franchises.’’ Section 
1, article 9 of the Constitution. . 


If the lumber company to which you refer does not have 
all its paid in capital stock invested in lumber yards, but 
holds a part thereof in cash at the situs of its principal 
office, such excess may be taxed there. 


In answer to the question propounded in the third para- 
graph of your letter, will say that the law does not provide 
in express terms for the delivery of this beer to the sheriff 
by the railroad company and for its destruction by him 
without an order of court to that effect. It is probable, 
however, that the consignor of this liquor will either take 
steps to protect its property, or authorize the sheriff to 
destroy same if the matter is called to its attention. 


In answer to the third question which is asked with 
reference to the liability of land to pay a lighting bond tax 
after it has been detached from the municipal corporation 
issuing such bonds, I will say that in my opinion its liability 
ceases for subsequent years after it has been detached from 
the municipality issuing and owing the bonds, unless it is 
made to appear that the valuation of the municipality has 
been so reduced as to render it impossible for it to pay off 
the bonds, in which case a court of equity may direct that a 
lighting bond tax be levied on the detached territorry. 


See State v. School District No. 9, 8 Neb. 92, also Mana- 
han v. Adams County, 110 N. W. 860. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By GEORGE. W. AYRES, 
May 24, 1917. Special Assistant. 
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Taxation—State Property Exempt. 


The property of the state, counties and municipal corporations, both real 
and personal, shall be exempt from taxation, and such other property 
as may be used exclusively for agricultural and horticultural socie- 
ties, and school, religious, cemetery and charitable purposes may be 
exempt from taxation. 


Mr. O. E. Bernecker, Secretary of State Board of Equali- 
zation, Lincoln, Nebraska. 


Dear Sir: In compliance with your oral request of the 
22nd instant for an opinion upon the question presented by 
the letter of Mr. Jas. F. Pease, county assessor of Merrick 
county, I respectfully submit the following: 


Mr. Pease says: 


“T am writing you for a little information in regard to the hospital at 
Palmer, which was built the past year. They claim it is not assessable, 
as they claim it is a charitable institution; but they charge for any 
patients that are there, so I claim it is subject to taxation. Please give 
me your opinion on the matter and oblige.” 


The statement of facts contained in the letter is not suffi- 
cient upon which to base other than a mere approximate 
opinion, and the facts should be amplified to show whether 
the case comes within or without the limits of the authori- 
ties hereinafter cited and quoted. 


The constitutional and statutory provision applicable is 
section 2, article 9, constitution of Nebraska, which pro- 
vides: 

“The property of the state, counties, and municipal corporations, both 
real and personal shall be exempt from taxation, and such other property 
as may be used exclusively for agricultural and horticultural societies, 
for school, religious, cemetery, and charitable purposes, may be exempted 
from taxation, but such exemptions shall be only by general law.” 


Also section 6301, Revised Statutes, 1913, which provides, 
inter alia: 


“The following property shall be exempt from taxes: * * * Second 

. * * * Such other property as may be used exclusively for agricultural 

and horticultural societies, for schools, religious, cemetery and charitable 
purposes.” 


In Scott v. Society of Russian Israelites, 59 Nebr. 571, 
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the supreme court said, with reference to the section of the 
statute above quoted exempting property from taxation 
in this state: 


“The language of the provisions quoted is plain. There is exempt 
from taxation all property used exclusively for religious purposes. It 
is the exclusive use for the purpose named which determines whether 
the property is subject to the burden of taxation or not.” 


In Y. M. C. A. of Omaha v. Douglas County, 60 Nebr. 
642, the supreme court of this state said: 


“Tf the property be used by appellant exclusively for purposes of its 
own organization, this would exclude the idea of others using it for an 
entirely different or secular purpose. The fact that appellant is in the 
exclusive use of a portion of the property for the legitimate purposes of 
its organization, does not preclude the occupancy of other portions for 
purely secular purposes, and thus subject the property so used to the 
general law of taxation. 


The language of the statute is clear and explicit. Under it all property 
used exclusively for the purposes mentioned is exempt from taxation. 
Property not so used is subject to the general law of taxation. Nor do 
we think that proximity of one class of property to another is material, 
the sole question being whether the use of the propetty renders it ex- 
empt. It is not necessary that the property should be such as to permit 
of its separation into distinct and definite parcels or tracts of land.” 


In 37 Cye,, page 929, the rule is found: 


“A public hospital is a charitable institution or under some statutes an 
‘almshouse’ so as to be exempt from taxation; * * *. But it is none 
the less a public charity because patients of sufficient pecuniary ability 
are required to pay for what they receive, if the proceeds are applied 
exclusively to the purposes of the institution and if indigent patients are 
treated without charge; * * *. The exemption will ordinarily include 
not only the hospital building, but also such other property as is used 
for the purposes of the institution and not as a source of profit.” 


In Hot Springs School District vs. Sisters of Mercy, 84 
Ark. 497, the supreme court of Arkansas said: 


“A hospital building, with the grounds connected therewith, which is 
used in the operation of a public charity is not excluded from the con- 
stitutional exemption from taxation of buildings and grounds ‘used ex- 
clusively for public charity’ merely because patients who are able to do 
so pay for the attention and medicine which they receive, if the profits 
derived therefrom are used to promote the charitable objects of the in- 
stitution.” 
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In the case of State v. Powers Hospital, 10 Mo. App. 263, 
the court said: 


“Does the fact that this institution derives some part of its revenue 
from paying patients exclude it from the benefits of the constitutional 
exemption from taxation? We do not see upon what reasonable grounds 
this can be said. Suppose that the community in charge of the hospital 
devoted themselves partly to some kind of manual labor, shoemaking 
for instance, in order to raise money for the purpose of furnishing medi- 
cine and necessaries and comforts to their patients, would not this be a 
charitable act? If they devote themselves partly to the care of paying 
patients, to defray the expenses of attendance upon the poorer patients 
who cannot pay, this is surely an act of charity. Must we hold that if 
the community raise money purely by begging, their purposes are purely 
charitable; but if they work to support themselves whilst ministering 
to the sick, and to support the sick to whom they administer, the charac- 
ter of the charity is impaired? * * * The fact of receiving money 
from some of the patients does not, we think, at all impair the character 
of the charity, so long as the money thus received is devoted altogether 
to the charitable object which the institution is intended to further.” 


In the case of County of Hennepin v. Brotherhood of 
Gethsemane, 27 Minn., 460, the court said: 


“A hospital, with the necessary grounds, free to all who are not pecuni- 
arily able, and supported partly by private contributions and partly by 
fees from patients, but producing no profit, is a purely public charity.” 


The following language of the court in its opinion seems 
particularly pertinent to the question presented by Mr. 
Pease’s letter: 


“In legal parlance the word ‘charity’ has a much wider signification 
than in common speech. But, without undertaking to give a general 
definition, it will be sufficient for all the purposes of this case to say that 
an institution established, maintained and operated for the purpose of 
taking care of the sick, without any profit, or view to profit, but at a 
loss which has to be made up by benevolent contribution, is a charity. 
If, in addition to this, the institution is one the benefits of which the 
public generally are entitled to enjoy, it is then a purely public charity 
—public, because, although not owned by the public, its uses and objects 
are public; purely public, because its uses and objects are wholly public, 
and for the benefit of the public generally, and in no sense private as 
being limited to particular individuals. The word ‘public’ has two proper 
meanings: A thing may be said to be public when owned by the public, 
and also when its uses are public. The Cottage Hospital falls within 
this description of an institution of purely public charity. That patients 
who are able to pay are charged for hospital services according to their 
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ability, and that the county pays for such services rendered to those 
who are a legal county charge, are facts of no importance upon the 
question as to the character of the institution as one of purely public 
charity; for the fact still remains, that, notwithstanding all receipts 
from such sources, the hospital is established, maintained and conducted 
without profit or a view to profit, and that, on the whole, it is operated 
at a loss, which is necessarily made up by private contributions.” . 


In Penn. Hospital v. Delaware Co., 169 Pa. St. 305, the 
court said: 


“Property which is used directly for the purpose and in the operation 
of the charity is exempt, though it may also be used in a manner to 
yield some return and thereby reduce the expenses.” 


To the same effect, see Sisters of Charity v. Township of 
Chatham, 52 N. J. Te 373; Mount Hermon Boys’ School v. 
Gill, 145 Mass. 149; Episcopal Academy v. Philadelphia, 
150 Pa. St. 574. 


In Board of Review v. Chicago Policlinic, 233 Til. 268, 
the court said: 


“The only point urged by counsel for appellee is that the property of 
appellant is not actually and exclusively used as a public charity. This 
case on this question cannot be distinguished from Sisters of St. Francis 
v. Board of Review, 231 Tl. 317. That decision renders unnecessary any 
further discussion as to whether the property used for hospital and 
dispensary purposes and a training school for nurses is exempt, and as 
appellee makes no point that the property is used, in part, for a school 
of medicine and surgery, if this were not a public matter we would be 
justified in passing over, without discussion, this latter point. There is 
nothing in the record to show just what part of the building is used for 
that purpose. We think it is clear, however, that the nature of the 
branches taught would bring it within that class of institutions of learning 
of a higher grade than the public schools, not used with a view to profit, 
and that therefore such part of the building as is used for this purpose 
is exempt on this latter ground. Montgomery vr. Wyman, 130 Ill. 17: 
City of Chicago v. University of Chicago, 228 id. 605; People v. St. Francis 
Navier Female Academy, (ante, p. 26.)” 


Obviously, if the facts of the present case bring it within 
the confines of the decisions cited, the property of | the hospi- 
tal is not exempted from the constitutional and statutory 
provisions exempting property devoted exclusively to char- 
itable purposes notwithstanding patients pecuniarly able 
to pay are so required. We will not undertake to hold upon 
the statement of facts before us that the hospital property 
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is either exempted or not exempted from taxation, but pre- 
sent the foregoing authorities for the guidance of yourself 
and the assessor, who is no doubt in possession of all -the 
relevant and material facts, in determining the exact status 
of the hospital property from your stand point as taxing 
officials. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By DEXTER T. BARRETT, 
May 25, 1917. Deputy Attorney General. 


Physicians—Use of Alcohol. 


Regularly licensed and practicing physicians and surgeons, who main- 
tain offices at which they perform minor operations, may purchase 
and use pure ethyl alcohol in the practice of their profession, pro- 
vided such use of alcohol is confined strictly to what may be deemed 
hospital purposes. 


Mr. R. O. Williams, Attorney at Law, Lincoln, Nebraska. 


Dear Sir: Mr. Ayres informs me that you wish an opin- 
ion from this department as to whether or not physicians 
and surgeons who maintain an office at which they frequent- 
ly perform minor operations, although it is not such an 
institution as is designated a hospital, in the common 
speech of the people; may purchase and use pure ethyl 
alcohol at such office, under the provisions of section 23 
House Roll No. 793, passed by the legislature. 


Permit me to say that in my opinion regularly licensed 
and practicing physicians and surgeons, who maintain 
offices at which they perform minor operations, may pur- 
chase and use pure ethyl alcohol in the practice of their 
profession, including the performance of such operations 
at such offices, provided that its use by them is confined 
strictly to what may be deemed hospital purposes. On no 
account, however, should such persons sell, give away or 
dispose of any pure ethyl alcohol until it has been so treat- 
ed or combined with other ingredients as to render it unfit 
to be used as a beverage. 

Very respectfully, WILLIS E. REED, 
29, 1917. Attorney General. 


May 
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State Compensation Law—Application. 


The state compensation law does not apply to anyone injured while in 
the employ of a railroad engaged in doing work as a common carrier 
in interstate commerce. 


Mr. G. D. Patterson, Supt., American Express Company, 
Omaha, Nebraska. 


Dear Sir: Your letter of the 21st instant addressed to 
the insurance commissioner has been referred to me for 
answer. 


You say among other things that: 


“The question that is up at this time is a slight injury to one of our 
messengers who was running on a train operating between Chadron, 
Nebraska and Lander, Wyoming on the C. & N. W. Railway, but this 
man was in the joint service of the railway company and the express 
company, and I am asking to know if in this case the express company 
should make a report of the accident and settle with this man in accord- 
ance with the Workmen’s Compensation Law of Nebraska.” 


The question which you propound is not entirely free 
from doubt, inasmuch as just such a question has not been 
passed upon yet so far as I am able to ascertain either by 
our own supreme court or the supreme court of the United 
States. I am of the opinion, however, that inasmuch as 
your company is engaged in interstate commerce, and in 
this particular instance was doing its work as a common 
carrier by the use of the railroads, that the state compen- 
sation law does not apply: This is especially true if the 
demand for compensation is based upon any claim of negli- 
gence upon the part of your company. 

Very respectfully, WILLIS E. REED, 
May 29, 1917. Attorney General. 


Liquor—Advertisement by Non-Resident Firm. 


After July 1, 1917, advertising publications mailed by a non-resident firm 
selling intoxicating liquor outside the state to points within the 
state are in violation of law. 


Mr. O. S. Merrill, N. E. Corner 23rd and M St., South Side 
Station, Omaha, Neb. 
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Dear Sir: Receipt is hereby acknowledged of your in- 
quiry in which you enclose certain specific advertising mat- 
ter consisting of a self-addressed envelope to M. Wollstein 
& Co., (Incorporated,) ‘‘Opposite Union Station, Omaha, 
Neb. Union Station P. 0.”’ printed in black letters, and then 
the words, ‘‘Opposite Union Station, Omaha, Neb. Union 
Station P. 0.” stricken out, and printed in red letters, 
“New location Cor. 4th & Felix Sts., St. Joseph, Mo.’’; 
also a removal notice specifying, among other things, that 
the company is a liquor dealer and had been in Omaha for 
the past thirty-seven years, and that it is now located at 
St. Joseph, Missouri, and inviting one to call; and then in 
addition thereto enclosing two pages of printed matter 
showing the former location of Wollstein & Co., and where 
it had been doing business for many years, giving price 
lists of the various brands of whiskey; and in which you 
say you received the same through the United States mail. 
You do not say, however, that you received it in the state 
of Nebraska, nor that it was mailed in the State of Nebras- 
ka. I assume, however, that at least you received it 
through the mail in the state of Nebraska. 


With reference thereto will say, the question presented 
is whether advertising by a non-resident firm of intoxica- 
ting liquor to be shipped into the state is a violation of 
section 8 of the prohibition law prohibiting the advertising 
of intoxicating liquor. 


(1) Under the Wilson Act of 1890 the state possesses 
the power to prohibit the solicitation within its borders of 
the sale of liquor manufactured out of and to be shipped 
into the state, and such prohibition is not in violation of the 
constitutional power of Congress to regulate interstate 
commerce. 


Delamater v. South Dakota, 205 U. S. 93. This ease is 
the basis of all later decisions on the subject in hand. The 
defendant was an agent of a Minnesota liquor firm and was 
engaged in soliciting sales in South Dakota for shipment 
from Minnesota into that state. He was tried for violating 
a state law imposing a license on ‘‘the business of selling 
or offering for sale’’ intoxicating liquors in the state, and 
raised the point that he was soliciting an interstate busi- 
ness. A federal statute known as the Wilson Act was then 
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in effect, providing that liquor transported into a state 
should be subject to the police power of the state the same 
as if produced and shipped within the state. It was held: 


“Since the enactment of the Wilson law, which expressly provides that 
intoxieating liquors coming into a state should be as completely under 
control of the state as though manufactured therein, the owner of in- 
toxicating liquor in one state cannot, under the commerce clause of the 
Constitution, go himself or send his agent into another state and in 
defiance of its laws, carry on the business of soliciting proposals for the 
purchase of such liquors.” 


(2) Under the Wilson Act, solicitation by advertising 
from outside of the state for the sale of intoxicating liquor 
manufactured out of and to be shipped into the state is a 
violation of the state anti-advertising law and is not re- 
pugnant to the constitutional power of Congress to regulate 
interstate commerce. 


State v. Delaye, 68 Southern 993. The defendant was 
prosecuted under an anti-advertising liquor law for selling 
newspapers at his news stand coming from out of the state 
and containing whiskey advertisements of out-state firms. 
Defense was made that the advertisements were of an in- 
terstate business. 


Basing the decision on the case of Delameter v. South 
Dakota, Supra., it was held: 


“The anti-advertising liquor law of February 10, 1915, prohibiting the 
sale of newspapers and magazines containing liquor advertisements, 
does not, when applied to a newspaper published out of the state, and 
containing an advertisement of liquor manufactured out of the state and 
to be shipped into the state to individuals, ordering it, violate Const. U. 
S. art. 1, section 8, vesting in Congress the exclusive power to regulate 
interstate commerce, since the states have the right to prohibit sales of 
intoxicating liquors and incidentally the right to prohibit solicitations 
for such sales, whether by agent or advertisement.” 


Rose v. State, 62S. BE. 117. This case was subsequently 
overruled in Rose v. State, 65 8S: E. 770, but is a strong case 
and has been subsequently cited and approved in other 
cases on the same subject. The defendant doing a liquor 
business in Tennessee solicited business in Georgia through 
self-addressed envelopes, order blanks and printed matter, 
and was indicted for violating the state law prohibiting 
soliciting for the sale of liquor. It was held: 
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“Under the provisions of the Wilson bill a statute, which (in aid of a 
police regulation prohibiting the sale of intoxicating liquors within a 
state or any portion thereof) prohibits the solicitation of orders, is not, 
for the reason that such statute conflicts with the power of Congress to 
regulate and control interstate commerce, void as to orders«solicited in 
said state, although the seller and the liquor to be sold may both be in 
another state, because such regulation in no wise encroaches upon the 
power of Congress to control interstate commerce. The exercise of such 
state regulation, so far from being in conflict with the power of Congress 
to regulate interstate commerce, is expressly allowed by law.” 


(3) In contradiction of the foregoing proposition it is 
held in one jurisdiction that such solicitation since it is 
a part of interstate commerce, is not a violation of the state 
anti-advertising law. 


Rose v. State, 65 8. EB. 770. On the same state of facts 
as Rose v. State, Supra, and in contradiction of the princi- 
ple laid down in the Federal case of Delameter v. South 
Dakota, Supra, it was held: 


“A criminal accusation charging that the defendant, who lived in 
Chattanooga, Tenn., solicited orders for the sale of intoxicating liquors 
by a circular sent through the United States mail from Chatanooga to a 
person living in this state, where the sale of intoxicating liquors is pro- 
hibited, did not set forth any crime under Pen. Code 1895, 428, and was 
subject to general demurrer.” 


(4) The Webb-Kenyon Act of 1913 has the same effect 
on state legislation as the Wilson Act of 1890, it being con- 
strued not as a positive federal prohibition of interstate 
shipments of intoxicating liquor, but as a withdrawal of 
such shipments from the operation of the commerce clause 
of the constitution and an extension of the state laws over 
them. 


“The purpose of Congress in enacting the Webb-Kenyon Act of March 
1, 1913, c. 90, 37 Stat. 69, was not to prohibit all interstate shipment or 
transportation of liquor into so-called dry territory, but to render the 
prohibitory provisions of the statute operative whenever, and only when 
the liquor is to be dealt with in violation of the law of the State into 
which it is shipped.” Adams Erp, Co. v. Kentucky, 238 U. S. 190. 


“Thus it appears from the Webb-Kenyon Act, supra, that intoxicating 
liquors are divested of their interstate character, if it be intended to use 
them in any manner in violation of any law of the state, and the ship- 
ment of articles mentioned therein into Tennessee with such intent, is 
prohibited. From the Wilson Law, it appears that when such articles are 
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shipped into Tennessee, they are subject to the protection and effect of 
the laws of Tennessee. In re Rahrer, 140 U. S. 545, 11 Sup. Ct. 865, 
35 L. Ed. 572. Hence we conclude that the stock of intoxicating liquors 
in the place of business of the plaintiffs in Memphis, Tenn., was divested 
of its interstate character when shipped into Tennessee in violation of 
law, and it was here subject to be dealt with under the laws of the state 
enacted in the exercise of its police powers, with the same force and 
effect as though the power to regulate commerce among the several 
states had never been granted to Congress, or as though Congress had 
never undertaken to regulate commerce among the states by legisla- 
tion.” Laughter & Fisher v. M'Lain, 229 Fed. 280. 

Sturgeon v, State. 154 Pac. 1050. 

State v. Seaboard Air Line Co., 84 S. E. 283. 


(5) Sinee, therefore, under the Webb-Kenyon Act, in- 
terstate commerce in intoxicating liquor is withdrawn from 
federal control and placed within the police power of the 
state, advertising by a non-resident merchant of liquor to 
be transported into a state is not protected as being a part 
of interstate commerce, but is a violation of a state pro- 
hibition against such advertising. 


State v. Davis, 87 S. BH. 262. By the stipulated facts in 
this case, the defendant, a citizen of Maryland, was engaged 
in a mail order business in intoxicating liquor in that state 
and was prosecuted in West Virginia for soliciting sales 
in West Virginia by means of circular letters, price lists 
and order blanks sent through the United States mails, of 
liquor to be shipped from his place of business in Maryland. 
The Yost law of West Virginia, under which prosecution 
took place, made it a misdemeanor to ‘‘cireulate or distri- 
bute any price lists, circulars or order blanks advertising 
liquors.’’ It was held: 


“A liquor dealer residing and doing business in another state, who, by 
the agency of the United States mails, sends into this state unsolicited 
and here circulates or distributes to prospective customers price lists, 
circulars and order blanks, advertising his liquors for sale and which 
he proposes to ship into this state to them, and which advertising matter 
by such agency is actually delivered to a citizen of this state, is guilty 
of a violation of section 8, chapter 13, Acts of the Legislature of 1913, 
known as the Yost Law * * * and may be here indicted and punish- 
ed as provided by said act.” 


Under the Federal law which goes into effect July 1st, 


1917, section 5, session 2, chapter 162 of the Sixty-fourth 
Congress ‘provides: 
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“That no letter, postal card, circular, newspaper, pamphlet, or pub- 
lication of any kind containing any advertisement of spirituous, vinous, 
malted, fermented, or other intoxicating liquors of any kind, or contain- 
ing a solicitation of an order or orders for said liquors, or any of them, 
shall be deposited in or carried by the mails of the United States, or be 
delivered by any postmaster or letter carrier, when addressed or directed 
to any person, firm, corporation, or association, or other addressee, at 
any place or point in any State or Territory of the United States at 
which it is by the law in force in the State or Territory at that time 
unlawful to advertise or solicit orders for such liquors, or any of them, 
respectively. 


If the publisher of any newspaper or other publication or the agent 
of such publisher, or if any dealer in such liquors or his agent, shall 
knowingly deposit or cause to be deposited, or shall knowingly send or 
cause to be sent, anything to be conveyed or delivered by mail in viola- 
tion of the provisions of this section, or shall knowingly deliver or cause 
to be delivered by mail anything herein forbidden to be carried by mail, 
shall be fined not more than $1,000 or imprisoned not more than six 
months, or both; and for any subsequent offense shall be imprisoned 
not more than one year. Any person violating any provision of this 
section may be tried and punished, either in the district in which the 
unlawful matter or publication was mailed or to which it was carried 
by mail for delivery, according to direction thereon, or in which it was 
caused to be delivered by mail to the person to whom it was addressed. 
Whoever shall order, purchase, or cause intoxicating liquors to be trans- 
ported in interstate commerce, except for scientific, sacramental, medi- 
cinal, and mechanical purposes, into any State or Territory the laws 
of which State or Territory prohibit the manufacture or sale therein of 
intoxicating liquors for beverage purposes shall be punished as afore- 
said: PROVIDED, That nothing herein shall authorize the shipment 

- of liquor into any State contrary to the laws of such State: PROVIDED 
FURTHER, That the Postmaster General is hereby authorized and 
directed to make public from time to time in suitable bulletins or public 
notices the names of States in which it is unlawful to advertise or solic- 
it orders for such liquors.” 


It is quite evident that after the 1st of July, 1917, the 
acts hereinbefore complained of would be a violation of the 
law. Prior to that date publications mailed outside the 
state to-points within the state are not a violation of the 
law. 


It is the duty of the Postal Department under the fed- 
eral law to carry and turn over to the party designated 
such mail matter as is permissible to be carried under the 
federal law and the state law may not prohibit the same. 
The instant, however, that the same leaves the postmas- 
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ter’s hands and passes out of the post office the party re- 
ceiving the same is prohibited from exhibiting or deliver- 
ing it to another, and any person within the state of Ne- 
braska who does so would do it in violation of the law of 
this state and would be subject to punishment as provided 
by the prohibitory act, and I shall be pleased to insist upon 
and take part in the prosecution if necessary, of those who 
violate it, and after the 1st of July, 1917, even the postal 
authorities will not permit it, and it will be much less diffi- 
cult for the state to act in conjunction with the federal 
authorities. 

Very respectfully, WILLIS E. REED, 
June 2, 1917. : Attorney General. 


Internal Improvement Bonds—Purpose. 


Internal improvement bonds voted by a city for the purpose of repairing 
and paving certain streets in the city and for the purpose of estab- 
lishing an electric lighting system therein, are void by reason of 
having been voted for a dual purpose. 


Hon. W. H. Smith, State Auditor, Lincoln, Neb. 


Dear Sir: In response to your oral request for an opinion 
from this department as to the validity of internal improve- 
ment bonds issued by the city of Benson, permit me to say 
that the history of said bonds submitted to me for examina- 
tion by your office shows that the bonds were voted both 
for the purpose of repairing and paving certain streets 
in the city of Benson, and for the purpose of establishing 
an electric lighting system therein. 


It shows also that notice of the election to vote upon the 
question of their issuance was published but in one publica- 
tion of a weekly newspaper, and that less than seven days 
elapsed between the date of said publication and the date 
of the election. This being true, I think the history of the 
bonds shows two objections to their validity,— 


First: Duality of purpose. 


Second: An insufficient publication of the notice of elec- 
tion. 
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_ [suggest that you call the attention of those interested 
in the issuance of these bonds to the apparent defects in 
their history and ascertain what reason, if any, they may 
offer in support of their validity. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By GEO. W. AYRES, 
June 2, 1917. Special Assistant. 


Mothers Pension Act—Validity. 
Chapter 187 Laws of 1915, Mothers Pension Act, is valid. 


Charles F. Barth, Esq., County Attorney of Saline‘County, 
Wilber, Nebraska. 


Dear Sir: In your favor of the 1st instant you say: 


“I desire your opinion on the constitutionality of chapter 187, laws 
1915, commonly known as the Mothers Pension Act. Our county judge 
has heretofore held said law to be unconstitutional from the ground 
that the body of the act is broader than the title.” 


Answering will say, the title of the act is as follows: 


“An Act to provide pensions-for mothers and guardians of dependent 
and neglected children; and to declare an emergency.” 


Section 1 provides: 


“MOTHERS PENSION—PETITION—HEARING. 

“That hereafter when a petition is filed in the county court of any 
county in the state, properly verified by any person, stating that the 
said person is the parent of any child or children; that all of said persons 
are and have been for two years last past actual residents of the State of 
Nebraska and residents of the county where the petition is filed for at 
least one year last past; that such residence was not acquired with the 
intention of applying for relief under this act; and that such child or 
children are liable to become dependent or neglected, that the petitioner 
is trying to maintain a home, that by reason of limited means said person 
is not able to properly care for, maintain and educate said child or chil- 
dren, the county judge shall try and determine the matters contained in 
the said petition. Provided, that no such hearing shall be had except in 
the presence of the county attorney of the county wherein the petitioner 
resides, which county attorney shall appear and represent said county in 
said matter. Provided further, in counties having more than fifty thous- 
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and inhabitants at the last general census, the said petition shall be filed 
and the hearing had in the district court of the county. 


Sec. 2. SAME—HEARINGS—FINDINGS—If upon the hearing of said 
petition, the court finds the allegations thereof are true, and that the 
petitioner is poor and unable to properly care for such child or children 
but otherwise is a proper guardian and that it is for the welfare of the 
child or children to remain at home under the guardianship of their 
mother, or guardian, the court may make an order finding such facts and 
fixing the amount of money necessary to enable the petitioner to proper- 
ly care for such child or children, and thereupon, it shall be the duty of 
the court to certify his findings to the Board of Supervisors or Commiss- 
ioners and it shall be the duty of said board to pay to the petitioner the 
amount so specified therein for the benefit of said petitioner until the 
further order of the court. Provided, not more that $10.00 per month 
shall be allowed for the care of each child. Provided, further, no such 
order shall be effective for more than six months, unless renewed by 
the court at or after the expiration of that period. All payments are to 
be made from the general fund of the county.” 


Section 8175 of the Revised Statutes of 1913, is as fol- 
lows: 


“A judgment rendered, or final order made, by a county court, justice 
of the peace or any other tribunal, board or officer exercising judicial 
functions, and inferior in jurisdiction to the district court, may be re- 
versed, vacated or modified by the district court.” 


Section 8176 defines what a final order is. 


In view of the construction placed upon the act by your 
county judge I would urge that you appeal from his deci- 
sion to the district court that it may there be determined, 
and if need be it can then be carried to the supreme court. 


A rational and reasonable construction of the act must 
necessarily lead to the conclusion that the act is not void 
notwithstanding it might have been worded better. It is 
a good and wholesome law, and we should use every means 
at our disposal to see that it is carried out and enforced, 
and it is needless to say that it must be sustained in order 
to be able to do so. ; 

Very respectfully, : WILLIS E. REED, 
June 4, 1917. : Attorney General. 
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State Historical Society—Use of Receipts, 


The use of monies received by the treasurer of the state historical society 
from the annual membership dues, sale of books, etc., should be left 
to the discretionary judgment of the governing body of the society. 
Such monies should be used for the benefit of the society, and the 
monies so received and disbursed should be included in the report 
to the Governor pursuant to section 7167 of the statutes. 


Mr. A. E. Sheldon, Sec’y, Nebraska State Historical Soci- 
ety, Lincoln, Neb. 


Dear Sir: Your communication of the 22nd ultimo, ad- 
dressed to the attorney general, and containing copy of a 
letter of earlier date, has been received. 


Your letter states that: 


“The Historical Society receives, in addition to the appropriation made 
by the state legislature, several hundred dollars per year from annual 
membership dues, from sale of books and other miscellaneous sources, 
that are not paid into the state treasury, but which are retained by the 
treasurer of the Historical Society.” 


You inquire whether these moneys may be legally dis- 
bursed and paid out upon the order of the executive board 
of the society, to employes of the society, who receive sal- 
aries or compensation fixed by the legislature in its appro- 
priations for the maintenance of the Historical Society. 


In 1883 the legislature, section 7166 of the present stat- 
ute, designated the State Historical Society a state insti- 
tution and in section 7167 of the statutes, it was provided 
as follows: 


“Tt shall be the duty of the president and secretary of said institution 
to make annually reports to the governor, as required by other state 
institutions. The report shall embrace the transactions and expenditures 
of the organizations together with all historical addresses which have 
been or may hereafter be read before the society or furnished it as 
historical matter, a data of the state or adjacent western regions of 
country.” 


By later acts of the legislature, together with the former 
acts, now constituting chapter 73 of the present statutes 
the scope of the society was extended. 


The amendment to the constitution in 1913 creating the 
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board of commissioners of state institutions designates the 
various state institutions over which the board has juris- 
diction, but it does not include the State Historical Society. 


The legislature, for a number of years, has appropriated 
biennially, specific sums of money for the payment of salar- 
ies and the maintenance of the State Historical Society, 
evidently with the purpose of defraying the expenses of 
the maintenance of the society; but there seems to have 
been no legislative provision or direction as to the use of 
the particular moneys to which you refer. 


In the appropriation bill for 1917, providing salaries 
for state officers and employes, is included the salaries and 
compensation for the different people holding office or 
positions in the State Historical Society. 


In view of the absence of any statutory direction as to 
the use of the moneys to which you refer, it would seem 
that the disbursement and use of such moneys may have 
been intended to be left to the discretionary judgment of 
the governing board of the Historical Society to be used 
for the benefit of the society; but the moneys so received 
and disbursed should evidently be included in the report to 
the Governor required in section 7167 of the statutes. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES S. ROF, 

June 4, 1917. Deputy Attorney General. 


Sale of Flour—Sale of Imitation Butter—Permit Fee. 


Flour may lawfully be sold in twenty pound sacks where the weight of 
the contents of the sack is plainly marked thereon. 


A fee of $5.00 per annum shall be charged all retail dealers in imitation 
butter. 


Hon. Otto Murschel, Deputy Pure Food Commissioner, 
Lincoln, Nebraska. 


Dear Sir: You request the opinion of this department 
as to whether or not flour may lawfully be sold in sacks con- 
taining twenty pounds where the weight of the contents 
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of the sack is plainly marked thereon and no representation 
is made to the purchaser that it contains any particular 
fraction of a barrel. In my opinion, it may. 


You inquire further as to the permit fee to be charged 
a retail dealer in imitation butter. The law as it now stands 
provides that such retail dealer in imitation butter shall 
pay a permit fee of $10.00 per annum, all permits to ex- 
pire on the 30th day of June next succeeding the day of 
issuance. By an amendment passed at the last session of 
the legislature the permit fee is now $5.00 per annum. I 
think you will be justified under the circumstances in issu- 
ing permits upon the payment of the $5.00 after the Ist of 
next July, although technically speaking, the act providing 
for a $5.00 fee does not go into effect until the 25th of next 
month. 
Very respectfully, WILLIS E. REED, 
June 6, 1917. Atorney General. 


Py 


Railroads—Shipping Ethyl Alcohol—Sale to Physicians. 


Railroad companies incur no liability in shipping pure ethyl alcohol to 
doctors who are legally licensed to practice as physicians, if the 
doctors comply with the law respecting such shipment. 


Retailers can not sell pure ethyl alcohol directly to physicians. 


Hon. Edson Rich, Assistant General Solicitor, Union Pa- 
cific Railroad Company, Omaha, Nebraska. 


Dear Sir: Yours of the 7th instant enclosing letter from 
Mr. George A. Magney, county attorney of Douglas county, 
also copy of letter which he wrote to the W. G. Cleveland 
Company, likewise copy of letter which you wrote to Mr. 
Magney, received, contents noted carefully. 


In response thereto will say, the railroad company would 
incur no liability in my judgment in shipping to a doctor 
who was regularly licensed to practice as a physician and 
surgeon if he complied with the law respecting that which 
the person receiving the liquor from the railroad company 
is obliged to comply with, and with which you are familiar. 
The retailer cannot sell directly to the physician, neither 
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is it sold to him upon the theory alone that he is a physi- 
cian, but anyone who has a laboratory, and all physicians 
are supposed to have, even though they are very small or 
erude in fact, the statute making no effort to designate and 
define the size, character of kind of a laboratory. 


In a limited sense hospitals are not defined, but where 
a person is treated for some sickness or ailment and a 
doctor is treating the same he might qualify under that 
claim. In any event instruments which the surgeon must 
necessarily use must be cleansed and cleaned, and many use 
aleohol for that purpose. Recently, in conversation with 
some very able physicians and surgeons, I learned that it 
is and has been for years their practice to occasionally use 
pure ethyl alcohol for certain purposes themselves in the 
treating of patients, not as a beverage by any means, nor in 
any way. 


It was not the intention of the legislature to deprive 
science of any advantage which it has attained in the line 
of its practice or provision. 


Section 12, relating to transportation by carriers, you 
say, provides for the transportation of pure ethyl alcohol 
to wholesale and retail druggists, scientific institutions and 
hospitals, and of wine for sacramental purposes to whole- 
sale druggists, church goods houses, and authorized repre- 
sentatives of churches and religious societies. You state 
further that it may be that physicians would be held to 
come within the terms of section 23 as ‘‘persons who use 
alcohol in scientific laboratories or hospitals’’, and that 
said section would give them express authority to purchase. 


That is my holding. They come clearly within section 
23, and since they can then purchase from the wholesaler, 
and the wholesaler ships for the purpose specified, and the 
physician receipts therefor in the form provided by the 
act, no one will have violated the law in my judgment. 


With reference to the W. G. Cleveland Company, I have 
not given any opinion. I saw the opinion of Mr. Magney 
and differed from his only in this point that the retailer 
could not sell directly to the physician, but the wholesaler 


OPINIONS 113 


might, in fact, is allowed so to do. In any event, those 
selling must take out permits. 

Very respectfully, WILLIS E. REED, 
June 9, 1917. Attorney General. 


County Board—Liability. 


Any action of the county board in creating debts for the future, when 
there is no money on hand or same is not covered by a levy to pay 
the debt, is unauthorized, illegal and void, and the board has no legal 
right or authority to issue the same. 


Frank Safranek, E'sq., County Attorney of Johnson County, 
Tecumseh, Neb. 


Dear Sir: In response to your recent inquiry in which 
you submit a blank worded as follows: 


COUNTY CLERK’S OFFICE. 


rik (+ ares Tecumseh, Nebraska. 
This is to certify, That the account of..... 


County of Johnson, Nebraska, amounting to. 
was this day. 


by the Board of County Gommninatoneres on the 
Tina Levy for the year 191.......... The County Commission- 
ers have agreed to allow same. 


$.. 


County Clerk.” 


You inquire whether the board can issue O. K. certifi- 
cates, or a certificate purporting to show that the board will 
allow or has allowed certain bills on certain funds. As an 
example, claims against bridge funds for which they are 
unable to issue warrants until they have sufficient funds 
either in the treasury or in the levy, as prescribed by law. 


You desire to know if the board issues the certificates 
for such bills and there is no money on hand to pay the 
same, whether the county commissioners would be liable 
personally, and you state further: 


“If we are unable to issue these certificates, or receive such credits, 
the county will be seriously handicapped, for the reason that a drainage 
district was formed in the county and that the county has been forced 
to build numerous bridges which have been expensive, and as a result 
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the county is very much in debt. If the county is unable, as I have said, 
to receive this credit or issue these certificates, it will be greatly handi- 
capped in doing emergency work in the way of constructing bridges.” 


Answering will say, section 962 of the Revised Statutes 
for 1913 provides: 


“It shall be unlawful for the county board of any county in this state 
to issue any warrants for any amount exceeding the aggregate of eighty- 
five per cent of the amount levied by tax for the current year, except 
there be money in the treasury to the credit of the proper fund for the 
payment of the same; nor shall it be lawful for the county board to 
issue any certificate of indebtedness in any form in payment of any 
account or claim, nor to make any contracts for or to incur any indebt- 
edness against the county in excess of the tax levied for county expenses 
during the current year; nor shall any expenditure be made, or indebt- 
edness be contracted to be paid out of any of the funds of said county in 
excess of the amount levied for said fund.” 


The same has been upheld and construed by our supreme 
court. 


“A county board cannot lawfully incur an indebtedness against the 
county in excess of the taxes levied for the current year, nor can they 
issue warrants in any one year exceeding in the aggregate eighty-five 
per cent of the levy, unless there is money in the treasury for the pay- 
ment of the same.” State v. Weir, 33 Neb. 35. 


“It is unlawful for the county board of any county in this state to make 
any contracts for or to incur any indebtedness against the county in 
excess of the tax levied for county expenses during the current year.” 
Austin Mfg. Co. v. Colfax County, 67 Neb. 101. 


“A county board is not authorized to levy taxes to pay the expenses 
of subsequent years, nor to contract with reference to levies of subse- 
quent years, nor to create an obligation which would bind the county to 
levy taxes in the future, unless authorized by a vote of the electors.” 
Roberts v. Thompson, 82 Neb. 458. 


A certificate or statement such as contemplated by your 
county creates no liability on the part of the board, either 
collectively or individually. Any action of the board in 
creating debts for the future when there is no money on 
hand, or covered by a levy, is unauthorized, illegal and void, 
and the board has no legal right or authority to issue the 
same. 

Very respectfully, WILLIS E. REED, 
June 11, 1917. Attorney General. 
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Apportionment of School Funds—Schools Entitled to Share Same. 


School districts entitled to share in the state apportionment of school 
money before the amendment of the statute by the last legislature, 
which amendment requires eight months school instead of seven, 
are entitled to share in the semi-annual apportionment of school 
funds. 


Hon. W. H. Clemmons, State Superintendent of Public In- 
struction, Lincoln, Neb. 


Dear Sir: You call my attention to the fact that section 
6745, Revised Statutes of Nebraska for 1913, has been so 
amended by the last legislature as to require eight months 
school instead of seven to entitle school districts with a 
certain school population to share in the state apportion- 
ment of school moneys. You state further that your appor- 
tionment for this year is based upon the school census for 
-the school year ending in 1916, and inquire whether or not 
districts having the requisite amount of school to entitle 
them to share in the appropriation prior to the amendment 
of the law by the last legislature, but not sufficient to entitle 
them to apportionment under the law as it now is, shall 
share in the apportionment about to be made. 


In my opinion such districts are entitled to share in the 
semi-annual apportionment of school funds now about to 
be made. I do not think that it was the legislative intent 
to deprive them of their share of the state apportionment 
hecause of the fact that after the school year had expired 
the period of time they are required to have school in order 
to entitle them to share in the apportionment was length- 
ened. I think the law should be interpreted so as to give 
it a prospective rather than a retro-active effect. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By GEORGE W. AYRES, 

June 12, 1917. Special Assistant. 


Workmens’ Compensation Law—Express Companies. 


An express company, though engaged in interstate business and using 
the railroad for such purpose, does not come within and is not sub- 
ject to the Workmens’ Compensation Law of this state. 
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Wells Fargo € Company, Kansas City, Missouri. 


Gentlemen: You have communicated with the insurance 
commissioner of the state of Nebraska with reference to 
the operation of the Nebraska Workmens’ Compensation 
Law, and the insurance commissioner has turned your com- 
munication over to this department for reply. 


In an earlier communication to the American Express 
Company, this department held that an express company, 
though engaged in interstate business and using the rail- 
roads for such purpose, does not come within, and is not 
subject to the Workmens’ Compensation Law of this state. 


The above decision was with reference to the present 
law. The compensation law was amended by the last 
legislature and the amended law will become effective on 
or about July 25, 1917, but we can not see that the law has 
been amended or changed in any particular that will affect 
or change the former ruling of this department. 


You have, of course, observed that in the case of employ- 
ers not within the law, still they and their employees may, 
by mutual agreement or arrangement, avail themselves of 
the law. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES §S. ROE, - 

June 14, 1917. Deputy Attorney General. 


Warrants—Issuance in Payment of School House. 


Warrants issued for 85 per cent of a fund voted to be taxed for the pur- 
pose of building and furnishing a new school house, are validly 
issued. 


O. S. Gilmore, Esq., County Attorney of York County, 
York, Nebr. 


Dear Sir: You call the attention of this department to 
the provisions of section 6743, Revised Statutes of 1913, 
and say: 


“School District No. 76 of this county, acting under said section, voted 
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a building fund tax of 8 mills each year for a period of 7 years, said levy 
or levies to produce a total amount of $2400.00 to be expended for build- 
ing and furnishing a new school house. The electors of the district also 
authorized the school board to immediately carry out the purpose of the 
levy by issuing warrants for 85 per cent, or $2040, against the fund 
voted. 


When negotiating the warrants a question was raised as to the valid- 
ity of the law and would like the opinion of the department thereon.” 


IT am of the opinion, in view of the facts above stated, 
that the warrants in question were validly issued. The 
concluding portion of section 6743 to which you -refer, was 
added to the section in 1913, and reads as follows: 


“PROVIDED FURTHER, if a majority of the qualified electors vote in 
favor thereof, the school board may at once proceed to carry out the 
purpose of the levy as provided in the petition, and to do so are hereby 
authorized to issue warrants, as needed, not to exceed eighty-five per 
cent of the amount raised by the levy, against the fund voted.” 


By the adoption of the provision of statute last above 
quoted the legislature intended, in my opinion, to authorize 
the making of a contract for the construction of a school- 
house and the issuance of warrants in payment for same 
without waiting until the last year of the period for which 
the building fund tax is voted. 


Any other construction will, it seems to me, make the 
aforesaid proviso meaningless. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By GEORGE W. AYRES, 
July 13, 1917. Special Assistant. 


Village Trustees—Election of. 


An election held in June of the year 1917 for the purpose of electing a 
board of village school trustees, in a district containing a village 
with more than 500 inhabitants, was without authority of law. Mem- 
bers of the board whose terms would have expired in the year 1917, 
if the law had not been changed so as to prevent the election of their 
successors at the annual meeting in June, hold over until their suc- 
cessors are elected at the school district election held at the same 
time as the municipal election in the Spring. 


— 
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Hon. W. H. Clemmons, State Superintendent of Public In- 
struction, Lincoln, Neb. 


Dear Sir: In answer to your oral request for an opinion 
from this department as to who are the legal members of a 
board of village school trustees where, in a district contain- 
ing a village having over 500 inhabitants an election was 
held in June of this year as heretofore to elect two members 
of said board, I will say that in my opinion an election held 
at that time in such a school district was held without 
authority of law, and was, therefore, invalid and void. In 
my opinion, the members of the board whose terms would 
have expired this year if the law had not been changed so 
as to prevent the election of their successors at the annual 
district meeting in June, hold over until their successors are 
elected at the school district election held at the same time 
as the municipal election next Spring. 


I may add, however, that if the old members voluntarily 
retire and the new ones take their place they are at least 
de facto officers, and their acts while allowed to serve as 
members of the school board are as valid and binding as 
though they were de jure officers. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By GEORGE W. AYRES, 

July 18, 1917. Special Assistant. 


County Judge—Military Appointment—Resignation. 


When a county judge enters into a military position, his judicial authority 
should cease. His right to occupy the office of county judge after 
the appointment of a successor is doubtful. 


Richard C. James, Esq., County Attorney of Richardson 
County, Falls City, Nebraska. 


Dear Sir: Your communication of the 31st ultimo has 
been received and contents noted. 


You inquire with reference to the interpretation to be 
given to subdivision ninth of section 2275 Revised Statutes 
of Nebraska for 1913. 
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The statute provides that an acceptance of a commission 
in any military office in the state or federal service, which 
requires services for sixty days or more out of the state, 
shall vacate the civil office. 


If the county judge of Richardson county has accepted 
an appointment as lieutenant in the sixth regiment, it seems 
strange that he should retain his position as county judge, 
particularly since an appointment has been made to fill 
the position. 


While the county judge remains at Falls City and con- 
tinues to perform the duties of the office, his acts may be 
valid, but we would think that as soon as the county judge 
enters into his military position, his judicial authority 
should cease. 


Since the county judge has been disposed to occupy the 
office after the acceptance of the military position, we dis- 
like to take the position that the two offices are so incon- 
sistent and so incompatible, the one with the other, that 
the common law rule as to inconsistent and incompatible 
offices should be invoked in this case. State v. Bus, 36 S. 
W. 636. 


The country is in a state of war and the county judge 
has accepted a military commission that necessitates his 
immediate and indefinite absence from not only the county, 
but from the state, and it might readily be held that under 
the provisions of the statute the acceptance of and enter- 
ing upon the military commission under the circumstances 
rendered the office of county judge ipso facto vacant, and 
the office would certainly be rendered so vacant whenever 
the duties of the military commission necessitated the 
absence of the county judge from the county. 


It may be that it has not been necessary for the county 
judge to resign from his office prior to August 1st, and it 
- may be that he has already resigned, but if he is to be called 
from the county to take up the permanent duties of his 
commission, it would seem that his right to occupy the office 
of county judge after the appointment of a successor is very 
doubtful and it. would seem that the county authorities 
should not be thus embarrassed. 
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We trust that you will concur in the foregoing views upon 
the question you have presented, 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES S. ROE, 
August 2, 1917. Deputy Attorney General. 


Gasoline—Storage Above Ground. 


The state fire commissioner and his deputy have the power to exercise 
such authority as will afford adequate protection against the destruc- 
tion of property by reason of the maintenance of cans and tanks of 
gasoline above ground; and to require that gasoline in excess of five 
gallons, when kept for use, should be placed at least three feet under 
ground and when stored above ground should be 200 feet from any 
building. 


Hon. W. 8S. Ridgell, State Fire Commissioner, Lincoln, Neb. 


Dear Sir: You submit to this department a question as 
to the authority of the state fire commission to enforce cer- 
tain regulations and restrictions with reference to the hand- 
ling and storing of certain combustibles and explosives. 


Your question is, ‘‘Has this department under the fire 
commission law the authority to ‘prohibit oil companies 
from filling or maintaining cans and tanks with gasoline 
in excess of five gallons: above ground?’’ This practice, 
you say, is particularly hazardous, and that all gasoline in 
excess of five gallons when kept for use should be placed at 
least three feet under ground, and when stored above 
ground should be 200 feet at least from any building or 
structure. 


Article 2 of chapter 23 of the Revised Statutes of 1913 
creating the office of State Fire Commissioner and defining 
the authority and duties of such officer and his deputies, 
and particularly sections 11 and 12 of the act, contemplate 
and provide for the exercise of such authority by your de- 
partment as will afford adequate protection against the 
destruction of property from such cause, otherwise the 
state would fail in carrying out the vital purpose of the law. 
Such regulations as you propose should be observed by the 
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oil companies storing gasoline, as well as by the local mer- 
chants and dealers, and your department should require 
such observance. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES 8. ROE, 
August 18, 1917. Deputy Attorney General. 


Signature of School District—Validity. 


Form of signature of a school district as follows, is binding: "School 
district number... Of... county, By ... loderator, 
“Director, ee ee ...Treasurer. 


Hammond & Stephens Co., Fremont, Neb. 


Gentlemen: In answer to your letter of the 16th instant 
would say I like the second form proposed in your letter 
followed by the signature of the district in the following 
form: 


School District No.......... of..............County 

= By .. Loderator 
. Director 

“Treasurer. 


Permit me to add, however, that the form of signature 
you have heretofore used is. sufficient to bind the district 
im my opinion, so long as in the body of the bond itself it 
appears that it is the obligation of the district, and if it is 
very inconvenient to make the change I would not do so if 
I were you, but if the change can be made without any par- 
ticular mconvenience it seems in better form to have the 
name of the district itself signed to the bonds. 

Very respectfully, GEO. W. AYRES, 
August 18, 1917. Special Assistant. 


Taxation—Parochial School Property. 


Land deeded to a Catholic Church, with the intention that the income off 
of said land be used for the purpose of supporting a parochial school 
to be built later, is taxable. 
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E. F. Armstrong, Esq., County Attorney of Nemaha Coun- 
ty, Auburn, Nebraska. 


Dear Sir: Your letter of the 17th instant received in 
which you inquire with reference to the exemption from 
taxation of certain lands used for school purposes. You 
state the facts as follows: 


“Bernard Ottens, during his life time, executed and delivered a deed to 
the trustees of the Catholic Church,—one hundred and sixty acres of 
land,—conditioned that the income off of said land be used for the purpose 
of supporting a parochial school which was to be built, the deed further 
providing that the school should be open to protestant children as well 
as children of catholic parentage, so long as accomodations could be pro- 
vided for them. The question now arises whether or not this land should 
be run upon the tax list.” 


It seems the school is not located upon the lands in ques- 
tion. Section 2, article 9, of the Constitution of Nebraska 
provides that property ‘‘Used exclusively for agricultural 
and horticultural societies, for school, religious, cemetery 
and charitable purposes may be exempted from taxation, 
but such exemptions shall be by general law.’’ Section 
6301, Revised Statutes of Nebraska for 1913 specifically 
exempts such property. 


Numerous decisions of the supreme court are cited under 
the above provision of the statute, and we might refer you 
to the opinions of the attorney general for 1915 and 1916, 
page 31. 


Questions similar to that which you present have been 
before the supreme court on other occasions and the deci- 
sions in such cases seem to require that the lands you de- 
scribe should be listed and assessed for taxation. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

3 By CHARLES 8. ROE, 

August 23, 1917. Deputy Attorney General. 


Sheriff—Fee for Serving Summons. 


The sheriff must account for fees paid him for serving summons direct- 
ed to him as sheriff, from another county. 
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Where a sheriff has received a summons from outside the state, and has 
served same, he is entitled to whatever charge he can agree up- 
on with the person sending the summons. 


William Suhr, Esq., County Attorney of Hall County, 
Grand Island, Nebraska. 


Dear Sir: We have received your letter of September 
12th, in which you inquire: 


“(1) Must the county sheriff in his settlement with the county, ac- 
count for fees paid him for serving summons directed to him from an- 
other county? 


“(2) Must the county sheriff in his settlement with the county, ac- 
count for fees earned by him in serving summons directed to him from 
another state?” 


(1) Section 8172, Revised Statutes of Nebraska for 1913 
provides: 


“When a summons is issued to another county than that in which the 
action or proceeding is pending, it may be returned by mail and the 
sheriff shall be entitled to the same fees as if the summons had’ issued 
in the county of which he is sheriff.” 


Under this section it is evident that the compensation re- 
ceived by the sheriff for service of summons directed to 
him from another county must be considered as fees under 
the statute. 


Section 2441, Revised Statutes of Nebraska for 1913, as 
amended by chapter 37, Session Laws of 1915, provides 
that: 


“The sheriff shall on the first Tuesday in January, April, July and 
October of each year, make a report to the county board, under oath, 
showing the different items of fees, except mileage, collected or earned, 
from whom, at what time, and for what service, and the total amount 
of such fees collected or earned by such officer since the last report and 
also the amount collected or earned for the current year and he shall 
then pay all fees earned to the county treasurer.” 


Under these statutes we are of the opinion that the sher- 
iff must account for fees paid him for serving summons 
directed to him as sheriff from another county. 


(2) When a summons is directed to a sheriff from out- 
side the state there is no statute which requires him to make 
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the service. The summons could have been directed to any 
private person, and of course that person would be entitled 
to whatever charge was agreed upon for making the ser- 
vice. We are of the opinion that the sheriff occupies the 
same position and is entitled to whatever charge he can 
agree upon with the person who has sent the summons to 
him. Ordinarily this charge would be the same as is pro- 
' vided by law for the service of summons. However, since 
the amount involved would ordinarily be quite small, in 
order to avoid criticism or a possible adverse decision by 
the supreme court, the sheriff might well pay over these 
fees to the county treasurer for his own protection. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By ALFRED C. MUNGER, 
September 13, 1917. Assistant Attorney General. 


Inheritance Tax—Where Collectible. 


No inheritance tax is collectible in Nebraska from an estate in which a 
non-resident holder of corporate stock of a Nebraska corporation 
dies leaving no estate other than such corporate stock in Nebraska. 


Hon. Bryce Crawford, Omaha, Nebraska. 
Dear Sir: You say: 


“A non-resident holder of the corporate stock of a Nebraska corpora- 
tion dies leaving no estate other than such corporate stock in Nebraska.” 


You also inquire where, under such circumstance, the in- 
heritance tax, if any, on this estate, should be paid. 


In answer to the question propounded by you, permit me 
to say that in my opinion no inheritance tax is collectible 
-in Nebraska from such an estate, for it is only the county 
court of the county of which the deceased was a resident 
at the time of his death, or in which he left real estate, that 
has jurisdiction to assess an inheritance tax. 


Under such circumstance the supreme court of Kentucky 
has held that: 


“The county court in the county in which is situated the real property 
of a non-resident decedent, or in the county in which decedent resided, 
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shall have jurisdiction to determine questions relating to inheritance 
taxes, does not confer jurisdiction on the county court to ascertain in- 
heritance taxes on stock of a domestic corporation owned by non-resi- 
dent decedents.” Commonwealth v. Cumberland Telephone & Telegraph 
Co., 142 S. W. 392. 


A like holding was made by the New York court under a 
similar statute in the case of In Re Estate of Embury, 45 
N. Y. Supplement, 881, although in that estate the law has 
been changed so as to confer jurisdiction on the courts to 
assess an inheritance tax in certain cases where the deceas- 
ed was neither a resident of the state nor left real estate 
therein. 

Very respectfully, WILLIS E. REED, 
September 14, 1917. Attorney General. 


Intoxicating Liquor—Transportation. 


It is a violation of the law to transfer intoxicating liquor from a wet 
state into a dry one. 


R. C. James, Esq., County Attorney of Richardson County, 
Falls City, Neb. 


Dear Sir: In yours of the 14th instant you inquire: 


“Is it a violation of the law for an individual to bring a case of beer 
from Missouri to Nebraska for his own personal use, the liquor being 
transported by the owner himself in his own automobile from Missouri, 
through a corner of Kansas and into Nebraska?” 


Answering will say, I am not aware of any provision of 
the law which would permit, without violation, such a trans- 
fer of intoxicating liquors from a wet state into a dry one. 
Kansas is a dry state, and it was the intention of the voters 
at the last election to make the state of Nebraska dry. 

Very respectfully, WILLIS E. REED, 
September 18, 1917. Attorney General. 


Game Laws—Violation. 


The legislature did not intend that complaining witnesses should be re- 
stricted to the fines collected under section 2699, but should be paid 
in the same measure from fines collected in other similar offenses 
under the game laws of the state of Nebraska. 
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Hon. George E. Koster, Chief Deputy Game and Fish Com- 
missioner, Lincoln, Nebraska. 


Dear Sir: You inquire of this department with refer- 
ence to the provision in section 2700 of the Revised Statutes 
for 1913, as to the conditions under which complaining 
witnesses should receive a part of the fines, in prosecutions 
under the game laws of the state. 


The question is whether such provision in section 2709 
applies only to prosecutions under section 2699, the pre- 
ceding section, for illegally transporting game out of the 
state. 


It seems that in some instances section 2700 has been 
given such a restricted meaning. We do not think the 
wording of the present statute even justifies such an inter- 
pretation and there is no apparent reason why the complain- 
ing witnesses should receive a part of the fines under sec- 
tion 2699 and not receive any part of the fines in other 
prosecutions of similar offenses. 


The present game law, with few changes since, was enact- 
ed in 1901 by chapter 36 of the laws of that year and in- 
eluded what are now sections 2699 and 2700. 

It was there provided that: 


“All fines recovered under any of the provisions of this act shall, 
when collected, be paid into the treasury of the county for the use of the 
school fund, and the corporate authorities of any county, city or village, 
within whose territorial jurisdiction such fine was recovered, when such 
fines are collected, shall pay to the complaining witness in such prosecu- 
tion, out of the general fund of such county receiving such fine, an 
amount equal to one-half of the fine actually collected, upon the proper 
application of the party entitled to the same, in the manner usual for 
the presentation of claims against counties.” 


The first two and one-half lines in the above quotation 
were evidently inadvertently omitted by the commissioners 
who codified our statutes in 1913; the part omitted being 
in force up to and including the year 1911. - (See Cobbey’s 
Annotated Statute for 1911, section 3278.) The remaining 
part of the above quotation is now section 2700 of the pres- 
ent statutes, 


There was evidently no authority whatever for the drop- 
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ping out of that part of the statute, by the codification com- 
mittee. The legislature of 1913 adopted the codified revis- 
ion of the statutes but the provision of the statute partic- 
ularly referred to has not been directly repealed and should 
be considered in ascertaining a correct interpretation of 
the present law, and when this is done it seems very. plain 
that the legislature never intended that complaining wit- 
nesses should be restricted to the fines collected under sec- 
tion 2699, but should be paid in the same measure from 
fines collected in other similar offenses under the game laws 
of the state; and this department believes that such is the 
correct interpretation of the present law. 

Very respectfully, WILLIS E. REED, 

Attorney General. 

By CHARLES S. ROR, 

October 2, 1917. Deputy Attorney General. 


Insane Person—Maintenance. 


When the real estate of an insane person has been sold pursuant to law 
and the proceeds thereof are in the hands of a guardian, such pro- 
ceeds may be liable for the support of the insane person subject to 
the provision of the statutes as to the necessary support of those 
legally dependent upon him or her. 


The pension money of an insane person is exempted absolutely from 
attachment and execution, as well as property purchased with such 
pension money amounting to $2,000.00. Such money may be used 
by the guardian in his discretion, for the benefit of the insane per- 
son and his dependents. 


A. V. Thomas, Esq., County Attorney of Butler County, 
David City, Nebraska. 


Dear Sir: Your letter of the 3rd instant received, in 
which you request an opinion of this office as to whether the 
proceeds from the sale of the homestead property and pen- 
sion money in the hands of a guardian of an insane person, 
are liable for the costs of maintenance of such patient. 
Your inquiry evidently pertains to the maintenance of such 
person when an inmate of a state hospital or institution 
and with reference to section 7272 of the statutes as amend- 
ed by the 1915 laws. 
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The amendment to section 7272 changes the original stat- 
ute in that in case an insane patient is possessed of an 
estate or income sufficient to meet the expenses of main- 
tenance, his or her guardian is required to pay quarterly 
to the institution, an amount fixed by the board of com- 
missioners of state institutions and such claim is made a 
charge against the estate of such insane person and collecti- 
ble therefrom, but subject, however, to the necessary sup- 
port of those dependent upon the insane person; while the 
original statute required the county of the residence of 
such insane person to meet such expense but authorized 
the county board of such county to collect the amount of 
such expense from the estate of the insane person. 


It would seem to be the purpose of the present statute 
to subject the estate and property of an insane person to 
his support and maintenance, subject however, to the neces- 
sary support of dependents. The effect of this statute 
must be considered in this case in connection with the 
exemption laws as to homesteads and pensions. 


Sections 1710 to 1716 of the Revised Statutes of Nebraska 
for 1913, provide for the sale of the interest of an insane 
person in real estate, by a guardian, subject to the con- 
ditions contained in the sections of the statutes above re- 
ferred to. 


Section 1715 provides that the husband or wife of such 
insane person, as the case may be, must authorize such sale, 
otherwise it can not be had and section 1716 provides that 
the same requirements shall govern in the case of a sale and 
conveyance of the homestead interest of such insane person 
in the land of his or her spouse. 


It would not therefore appear that section 7272 as amend- 
ed would be operative against the interest in real estate of 
an insane person, but that when such interest has been sold 
pursuant to law and the proceeds thereof are in the hands 
of a guardian, such proceeds may be liable for the support 
of the insane person, subject to the provision as to the neces-_ 
sary support of those legally dependent upon him or her. 


With reference to the pension money of an insane person, 
section 8106 exempts such money absolutely from attach- 
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ment and execution, as well as property purchased with 
such pension money amounting to $2,000.00. 


It would not seem that section 7272 as amended super- 
sedes that provision of the statutes as to the extent of 
subjecting pension moneys in the possession of'a guardian, 
to any legal process for the collection of the cost of main- 
tenance of such insane person in a state hospital or institu- 
tion, but that such moneys may be expended and used by 
the guardian in his discretion, for the benefit of the insane 
person and his dependents. 

We trust that the foregoing will meet with your approval. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8S. ROE, 

October 6, 1917. Deputy Attorney General. 


Consolidation of Villages—Indebtedness. 


Any two or more cities or villages having the same government and 
lying adjacent to each other, may consolidate and become one city 
or municipal corporation, as the case may be, with all the powers, 
obligations and duties of the city or municipal corporation whose 
name shall be assumed and adopted. 


George W. Leamer, Esq., County Attorney of Dakota Coun- 
ty, Dakota City, Nebraska. 


Dear Sir: Your letter of the 6th instant received, con- 
taining an inquiry as to the responsibility for indebtedness 
of incorporated villages when two or more such villages 
are consolidated pursuant to chapter 50, of the Revised 
Statutes of Nebraska for 1913. 


Section 5082 of the 1913 statutes provides that: 


“Consolidation of two or more cities or villages —Any two or more 
cities or villages, governed by the provisions of this chapter, lying adja- 
cent to each other, may consolidate and become one city or municipal 
corporation, as the case may be, and under the name and with all the 
powers, obligations and duties of the city or municipal corporation 
whose name shall be assumed and adopted in the proceedings in this 
chapter provided.” : 
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It would seem, however, that under section 5083 such 
consolidating villages may prescribe to a considerable ex- 
tent the conditions of the consolidation, 


Section 5084 provides that when the consolidation has 
taken place, thereafter the city or village annexed shall 
be governed as a part of the city or village to which annex- 
ation is made. That section however, contains this pro- 
vision: ‘‘Such annexation shall not effect or impair any 
rights or liabilities then existing for or against either of 
such cities or villages, but they may be enforced the same 
as if no annexation had taken place.’’ 


The general rule is that in case of the consolidation of 
municipalities the new or consolidated municipality takes 
over the property and assets of the former municipalities 
and assumes the liabilities and obligations. 28 Cyc. 219- 
222, 


This rule has been applied to the consolidation of school 
districts in Nebraska. Clother v. Maher, 15 Neb. 1. 


This rule was followed by the legislature in creating the 
greater Omaha. Chapter 202 of the 1907 laws, section 2. 


Section 5082 of the 1913 statutes would seem to imply 
that such rule should apply in such case of consolidation, 
but section 5083 evidently contemplates that the consoli- 
dating cities or villages should define these rights ana 
liabilities by the ordinances authorizing the consolidation 
and in the absence of such provisions the proviso at the end 
of section 5084 might seem to create a somewhat doubtful 
question. 


Section 5085 does not indicate plainly that the obligations 
referred to are obligations of the city annexed or obligations 
due or owned by it. The section seems to refer only to the 
assets and property belonging to the annexed municipality. 


It would seem as though the ordinances of the two munic- 
ipalities authorizing the consolidation in question, should 
have defined the duties and obligations of the annexing mu- 
nicipality in the above respect. The section refered to pro- 
vides that the terms and conditions of the annexation 
should be reported by the commissioners to the counsel or 
trustees and by them-submitted by ordinance to the voters. 
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It may be that the proceedings in the case in question 
provided as to the respective obligations of the two munic- 
ipalities in the respect referred to. If not, the general 
rule may prevail that South Sioux City, having taken over 
all the assets and property of Covington, has assumed and 
should pay the debts in question, notwithstanding the pro- 
viso at the end of section 5084 referred to, whereby said 
debts may still be enforcible against the village of Coving- 
ton. 


It is quite probable that the proceedings and ordinances 
authorizing the consolidation, in connection with the gen- 
eral rule, require that the consolidated city of South Sioux 
City should assume and pay, by a general tax, the judg- 
ments in question. 


We trust that the foregoing will meet with your approval. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES 8. ROE, 
October 9, 1917. Deputy Attorney General. 


Taxation—Boundary Line Changed by River. 


Assessment of land in South Dakota by authorities in Nebraska, where 
the boundary line has been changed by the Missouri River, is errone- 
ous. Nebraska has no authority or jurisdiction to make an assess- 
ment on such land, and it would likewise follow that should South 
Dakota attempt to collect any taxes upon this side of the river, such 
attempt must necessarily fail. E. 


George W. Leamer, Esq., County Attorney of Dakota Coun- 
ty, Dakota City, Nebraska. 


Dear Sir: In yours of the 7th instant you say: 


“Sometime between 1903 and 1905, commissions appointed by Ne- 
braska and South Dakota, established a boundary line between these 
states that the Missouri River has separated. In 1905 an act was passed 
(Session Laws, 1905, page 599) pertaining to this boundary. The same 
year a joint resolution was passed by the legislature and it will be found 
on page 793 of the 1905 Session Laws. In fixing this boundary line, 
which I think has been legally established by acts of each state and act 
of Congress, land that had formerly been in South Dakota was placed in 
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Nebraska, and land in Nebraska into South Dakota. There were delin- 
quent taxes against some of the Nebraska land that the commission plac- 
ed in South Dakota. The question I would like to ask is this, can Ne- 
braska or Dakota county collect these delinquent taxes now, in any 
way? 


“This question has become a very important and serious one to us, 
and I would appreciate an early reply.” 


In response thereto, from an examination of the pro- 
ceedings of the legislature referred to in your communi- 
cation, and that of Congress, being chapter 1295 United 
States Statutes at Large, page 820, volume 33, part 1, which 
is as follows: 


“Be it enacted by the Senate and House of Representatives, of the 
United States of America in Congress assembled, that the portion of the 
boundary line between the state of South Dakota and the state of Ne- 
braska lying and being south of Union county, South Dakota, shall be in 
the middle of the main channel of the Missouri River as now existing, 
and the compact between said states establishing said boundary line is 
hereby approved. Approved March 1, 1905.” 


This was merely approving the compact, with the Senate 
and House of Representatives concurring, in Senate File 
43, chapter 234 of the Session Laws of Nebraska for 1905, 
found on page 793 and was as follows: 


“Witnesseth: That subject to the consent of Congress that portion of 
the boundary line between the state of Nebraska and the state of South 
Dakota lying and being north of Dakota county, shall be in the middle of 
the main channel of the Missouri River as now existing. Approved 
February 3, 1905.” 


It is quite evident that the legislature and the states of 
Nebraska and South Dakota made no attempt to cause the 
ratification of any new or distinet border or boundary 
line, but rather declared just where the boundary line was. 
A fair interpretation of the act of the legislature and that 
of Congress necessarily means that an attempt was made 
to point out more clearly the boundary line which had here- 
tofore existed between the states of South Dakota and Ne- 
braska. 


The fact that some of the land was assessed in South 
Dakota when in fact and in truth, under the line as now 
‘designated it appears to be in Nebraska, or that ‘‘there 
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were delinquent taxes against some of the Nebraska land 
that the commissioner placed in South Dakota,’’ would be 
no warranty or authority for the state of Nebraska to at- 
tempt to collect delinquent taxes upon land in South Da- 
kota. The conclusive legal presumption must necessarily 
be that the assessment of the land in South Dakota by 
authorities in Nebraska, was erroneous, having no authori- 
ty or jurisdiction to make such assessment; and it would 
likewise follow that should South Dakota attempt to collect 
any taxes upon land this side of the river, such attempt 
must necessarily fail, because the state of South Dakota and 
none of its officers were authorized by law to levy such taxes. 
Very respectfully WILLIS E. REED, 
October 9, 1917. Attorney General. 


Aclohol—Gift to Hospitals. 


There is no provision of the law as it now stands, which authorizes or 
empowers anyone to sell or give alcohol or whiskey to a hospital. 


Mr. C. W. Delamatre, 401 Karbach Block, Omaha, Neb. 
Dear Sir: In yours of the 2nd instant you say: 


“T am a trustee of the Methodist Hospital and have requested Mr. 
McGuire, attorney for the city, to inform me as to whether our hospital 
could secure some of this alcohol and whiskey. He referred me to Chief 
Dunn. I took the matter up with Chief Dunn and he said that he would 
be glad to turn this alcohol and whiskey over to the local hospitals and 
other institutions, provided he would be within the law. He further 
said that he wished that I would write for your opinion on the subject, 
and to request you, when you answer me, to send him at the same time, 
a copy of your answer.” 


You say further: 


“Will you kindly state to me your opinion, by letter, and send a copy 
thereof to Chief Dunn, and greatly oblige?” 


Assuming that the alcohol and whiskey have been seized 
by an officer and that at the present time they are in the 
custody of the law, will say, there is no provision of the 
law, as it now stands, which would authorize or empower 
any one to sell or give to a Methodist Hospital, or any other 
hospital for that matter, the aleohoi and whiskey. Insofar 
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as the whiskey itself is concerned, the language of the pro- 
hibitory law should be strictly followed, and while there 
is no direct provision of the law, it would seem the part of 
sound sense and reason that the alcohol should be disposed 
of to the various hospitals without suffering the waste and 
loss by confiscation and destruction. Evidently it had never 
occurred to the legislature that such a condition as has 
arisen would arise, or they would have made adequate pro- 
vision therefor. It is a matter of common knowledge that 
the hospitals will use an immense amount of alcohol and to 
destroy the same in the face of the great demand, and which 
will become still greater on account of the war, would be, 
to my mind, a great wrong. If the institutions such as you 
refer to, the Methodist Hospital, or any other hospital, took 
the aleohol when it was about to be destroyed and put it, 
as they would, to a beneficial purpose or use, no one would 
think of prosecuting them for so doing. Certainly I should 
not recommend a prosecution, The court might possibly 
order the alcohol to be transferred or placed in the custody 
of the hospitals on request of the public prosecutor instead 
of destroying the same, and upon the request also of the 
public institutions requiring it. As stated before, the 
whiskey must necessarily be destroyed. 


Very respectfully, WILLIS E. REED, 
November 5, 1917. Attorney General. 


Alcohol—Selling Lemon and Vanilla Extracts. 


It is a violation of the prohibitory law for merchants to sell lemon and 
vanilla extracts for drinking purposes. 


A. M. Smith, Esq., County Attorney of Thurston County, 
Pender, Nebraska. 


Dear Sir: Am just in receipt of a letter to the effect 
that certain merchants in Winnebago are selling lemon and 
vanilla extract to different parties for drinking purposes; 
that a number of the merchants have been told repeatedly 
that the parties to whom they had sold the lemon and va- 
nilla extracts were using them for the purpose of becoming 
intoxicated and that the same had produced intoxication 
repeatedly. 
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Though needless, will say to you that the intention of 
the prohibitory amendment was to prevent the use of in- 
toxicating liquors as beverages. It will not do for an in- 
dividual to assume that the legislature might grant relief, 
nor did it do so. : 


Will you kindly notify the merchants and individuals in 
Winnebago or elsewhere, for that matter, in your county, 
that they must desist and cease selling lemon and vanilla 
extracts for drinking purposes, or they will be prosecuted 
for violating the prohibitory law. Will you also go to 
Winnebago and investigate the conditions there, because 
I am led to believe that the situation is such that your own 
good judgment will prompt prosecution, if an individual 
is purchasing lemon or vanilla extract and drinking the 
same or anything else that produces intoxication. 


Jamaica Bitters is also one of the liquors that merchants 
must cease selling, if anyone uses the same for use as a 
- beverage. There are several other bitters and nostrums 
that will necessarily come under the ban of ‘‘intoxicating 
liquors.’’ The people declared for prohibition and must 
have it if it lies in our power to so enforce the law as to 
insure the same. 


Knowing that you will most cheerfully co-operate in this 
matter, [ am writing you quite fully and hope to hear from 
you in the near future. 


Very respectfully, WILLIS E. REED, 
November 5, 1917. Attorney General. 


Physicians—Illegal Practice. 


Any one taking the symptoms of those who are ill, on what is termed a 
“symptom blank” and sending said blank to a practicing physician 
in another state, which physician puts up medicine and sends it to 
the patient, is practicing medicine within the meaning of the statute 
and should be prosecuted for its violation. 


Sam Zimmerman, Esq., County Attorney of Loup County, 
Taylor, Nebraska. 


Dear Sir: In yours of the 30th ultimo you say: 
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“Mr. G. F. Springer of Pawnee City, Nebraska, is soliciting in this coun- 
ty for Dr. C. M. Coe of Kansas City, Missouri, whose advertising matter 
I am enclosing. I have had several complaints concerning this but am 
in doubt as to whether the law has been violated. Mr. Springer has noth- 
ing on record in this county. entitling him to practice as an M. D. and I 
understand that he has no right to any such certificate as he has had 
no medical training at all. 


“Their method is as follows: Mr. Springer goes out and takes their 
symptoms on what they call a symptom blank and then sends it to Dr. 
Coe at Kansas City, who puts up the medicine and sends it to the patient. 
Mr. Springer then goes and sees the patient and sees how he is getting 
along. Mr. Springer at the time he sends in the symptom blank collects 
the fee either in cash or in notes.” 


The solicitor, Mr. Springer, or anyone who acts in a simi- 
lar capacity, is guilty of violating the law. He is endeavor- 
ing to practice medicine within the meaning of the statute 
and should be prosecuted for its violation. I trust that 
you will proceed without further delay to see that the party 
is prosecuted and that the practice such as you have in- 
dicated or anything similar thereto is stopped in your 
county. 

V ery respectfully, WILLIS KE. REED, 
November 10, 1917. Attorney General. 


Insane Person—Maintenance by Relatives. 


The estate of a deceased parent of an inmate of a state institution for 
the insane, is not chargeable with the maintenance of the insane 
inmate at such institution. Such expense under the statutes, is a 
personal charge against the parent. The constitutionality of the 
statute rendering relatives of inmates of state institutions for the 
insane liable for the support of such insane inmate, is questioned. 


Hon. E. O. Mayfield, Board of Commissioners of State In- 
stitutions, Lincoln, Nebraska. 


Dear Sir: Your inquiry of the 27th ultimo received in 
which you refer to the case of Adolph Stange, an inmate 
of the State Hospital for the Insane at Norfolk, from Madi- 
son county, Nebraska. 


Chapter 132 of the 1917 Session Laws amending chapter 
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134 of the 1915 laws and section 7256 of the Revised Stat- 
utes of 1913, provides that: 


“If the husband or parent or any person legally liable for the mainte- 
nance of a patient is possessed of an estate or income sufficient to meet 
the expense of the care and maintenance of such patient in said hospital, 
then such husband or parent or other person shall be required to pay 
to the superintendent of the hospital, quarterly during said patient’s 
stay therein, a sum to be fixed by the board of commissioners of state 
institutions in an amount as nearly as may be equal to the per capita 
cost of maintaining such hospital, and the superintendent thereof may 
bring suit to recover the same in behalf of the state.” 


The amendment further provides that the parties so 
liable and desiring to be relieved from such obligation may 
show by affidavit that his or her estate is not sufficient to 
meet such demand, ete. 


A similar amendment was enacted by chapter 134 of the 
1915 laws and that chapter amended also sections 7249 and 
7272 of the Revised Statutes for 1913. Section 7272 of 
the 1913 statutes was very indefinite in that it provided 
that the insane person should be charged with his support 
at a state institution, excepting, however, ‘‘the cost of 
board, care and treatment while in the hospital of the state, 
which cost of board, care and treatment shall be borne by 
the state.’’ 


In Kearney County v. Elsam, 81 Neb. 490, it was held 
that the estate of the insane person was not liable for the 
expense attending the committment to the institution. 
When the expense of the committment and that of board, 
care and treatment at the institution are borne by the state 
there would seem to be but little expense remaining to be 
borne by the estate of the insane person. 


Under section 7272 as amended by chapter 132 of the 
1917 laws, the question arises, first, whether the estate of 
the husband, parent or other person legally liable for the 
maintenance of an insane patient in such hospital is charge- 
able for such maintenance; second, whether the mother, 
brothers or sisters, if there are such, are personally liable 
for such support. It would seem that such liability is a 
personal one, and does not attach to the estates of such 
persons. Such conclusion seems to follow from the several 
amendments of the statutes referred to. 
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If the insane patient is possessed of an estate it is charge- 
able with such patient’s support, and if the husband, parent 
or other person legally liable for such support is possessed 
of an estate or income sufficient for such purpose, such per- 
son may be chargeable with the same; although in Baldwin 
v. Douglas County, 37 Neb. 283, it was held that the provi- 
sion authorizing the county to bring suits against relatives 
for such support was unconstitutional. 


The law as to the support of paupers requires relatives, 
other than parent or husband to furnish support as provid- 
ed in sections 5795 and 5796 of the 1913 statutes, but we do 
not apprehend that those provisions apply to section 7256 
as amended by the 1917 laws in determining the persons 
liable for the support of the insane. It would seem to be 
doubtful as to the persons intended by the 1917 statute to 
be charged with the support of the insane in addition to the 
parent and husband. 


In the case presented, if there is a surviving mother of 
the insane person with property sufficient for the support 
of the insane son in addition to the necessities of those de- 
pendent upon her as provided by the 1917 laws, then it 
would seem to be the purpose of the statute that she should 
defray the expense of the maintenance of the son at the 
hospital referred to. 


It would not seem that the estate of Henry C. Stange is 
liable for the maintenance of the insane son, and his will 
might not be set aside because of his failure to provide for 
such maintenance. 


Different legislatures seem to. have differed as to the 
extent to which the state should care for its insane, inde- 
pendent of such insane person’s property interests, or the 
interests of such person’s relatives. The state hospital 
for the insane is supported by the tax payers, and it would 
not seem as though there need necessarily be an additional 
charge upon the tax payer when he, or a member of his 
family, becomes an inmate of the institution, unless for 
special services; but the last two legislatures evidently be- 
lieved that those with sufficient means should contribute in 
proportion to such means. It is a question from which 
viewpoint a court may determine this matter. 
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The purpose of the present statute would seem to be to 
make the living parent of Adolph Stange liable for his sup- 
port, provided such parent is possessed of the means con-- 
templated by the statute, but there is a question as to the 
constitutionality of such a statute as above pointed out, 
and the question as to the liability of brothers and sisters 
in such case would seem to be a more doubtful one. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8. ROE, 

November 16, 1917. Deputy Attorney General. 


Appropriation—Use of for Teaching Home Economics. 


The act of Congress now known as chapter 227 Session Laws of 1917, 
has been held to be broad enough in its scope, by the officers charged 
with its administration, to authorize the use of government funds in 
paying a part of the expenses of teaching the subject of Home Ec- 
onomics in the various states. 


Hon. W. H. Clemmons, State Superintendent of Public In- 
struction, Lincoln, Neb. 


Dear Sir: You inquire whether any part of an appro- 
priation of $18,500 made to carry out the provisions of an 
act entitled, 


“An act accepting on behalf of the state the conditions, purposes and 
terms of an Act of Congress, known as Public No. 347 64th Congress, 
entitled, “An act to provide for the promotion of vocational education; 
to provide for co-operation with the states in the promotion of such 
education in agriculture and the trades and industries; to provide for 
co-operation with the states in the preparation of teachers of vocational 
subjects; and to appropriate money and regulate its expenditure.” 


“To provide for a board, to be known as the State Board of Vocational 
Education; prescribing the powers and duties of said board; to. repeal 
chapter 234, Session Laws of 1915, and all acts and parts of acts in con- 
flict with the provisions of this act, and to make an appropriation.” 


and now known as chapter 227, Session Laws of 1917, can be 
used for the purpose of assisting in paying the expense in- 
cident to the teaching of Home Economics. 


It is my opinion that it may. Sections 1 and 6, of the 
above entitled act, read as follows: 
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“That the state of Nebraska hereby accepts the provisions of the act 
of Congress, approved February 23, 1917, entitled, ‘An act to provide for 
the promotion of vocational education; to provide for co-operation with 
the states in the promotion of such education in agriculture and the 
trades and industries; to provide for co-operation with the states in 
the preparation of teachers of vocational subjects; and to appropriate 
money and regulate its expenditure.” (Public—No. 347—64th Congress.) 
The good faith of the state is hereby pledged to make available, for the 
several purposes of said act, funds sufficient at least to equal the sums 
allotted, from time to time, to this state from the appropriations made 
by said act and to meet all conditions necessary to entitle the state of 
Nebraska to the benefits of said act.” 


“There is hereby appropriated out of any money not otherwise ap- 
propriated the sum of $2,500 or so much thereof as may be necessary, 
to defray the expenses of the State Board of Vocational Education in 
carrying out the purposes of this act, and the further sum of $18,500 or so 
much thereof as may be necessary for expenditure, under the supervis- 
ion of said board to enable the state to meet its share of the cost of co- 
operation under the provisions of the aforesaid act of Congress. All 
expenditures except such as are provided for expenses of the board under 
this act shall be by and through such schools and other agencies as are 
supported and controlled by the public.” 


The act of Congress referred to therein has been held to 
be broad enough in its scope by the officers charged with its 
administration, to authorize the use of government funds 
in paying a part of the expense of teaching the subject of 
‘“‘Home Economics’’ in the various states. 

Very respectfully, WILLIS E. REED, 
November 23, 1917. Attorney General. 


Alcohol—Handling Same. 


Until the supreme court shall have held otherwise, or an amendment is 
made by the legislature, it is essential that a retail druggist should 
secure a permit and comply with all the requirements of the law 
for the handling of pure ethyl alcohol. 


Mr. D. B. Welpton, Arlington Block, Omaha, Neb. 


Dear Sir: In response to yours of the 23rd instant, in 
which you inquire: 


“Can a retail druggist, who has not qualified to the state under the re- 
quirements of the law governing the sale of pure spirits, but has obtained 
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a permit from the internal revenue department, under the law passed in 
April, purchase and use exclusively in the compounding of tinctures, 
extracts, essences, etc., and for non-beverage purposes, without incurr- 
ing liability to the state.” 


Will say, while certain sections of the prohibitory law 
might indicate that it would be lawful for them so to do, 
I am of the opinion that it would be a dangerous precedent 
to establish and practice to observe, if they were permitted 
so to do. Until the supreme court shall have held other- 
wise, or an amendment is made by the legislature, I hold 
that it is essential that a retail druggist should secure a 
permit and comply with all the requirements of the law 
for the handling of the same. 


Any other holding might bring true what so many have 
repeatedly said: 


“Hush, little drug store, don’t you cry, 
You'll become a saloon, by and by.” 


Very respectfully, WILLIS E. REED, 
November 24, 1917. ' Attorney General. 


Soldiers—Punishment. 


Each elector in actual military service of the United States or of this 
state, and not in the regular army, may exercise the right of suffrage 
at such place and under such regulations as may be provided by 
law. 


Section 3 of article 7 of the Constitution applies to primary as well as 
general elections. 


The question as to whether or not the provision of chapter 177 of the 
laws of 1917 applies to municipal elections, is not entirely free from 
doubt but no good reason exists why such person should be de- 
barred from voting at a municipal election when he is permitted 


to vote at general state elections. 7 


Hon. James C. Dahlman, Omaha, Nebraska. 


Dear Sir: You inquire whether chapter 177, laws of 
1917, which provides that: 


“At the first general or special election after the second Monday of 
January, 1917, every elector in this state who is in the military service 
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of the United States and, because of said service is absent on said day 
from the city, village, town or voting precinct in which he is entitled to 
vote as an elector, shall have the same right to give, in the manner here- 
inafter provided, his ballot for candidates for all officers voted for at 
said election, and to have said ballot counted for all candidates for said 
Offices, as he would have if present at the time of voting in said election 
in said city, village, town or voting precinct. The provisions of this 
act shall not, however, extend to persons in the regular army of the 
United States.” 


Said section provides further for taking and counting the 
votes of such electors, and it is constitutional. You inquire 
also whether the provisions of said act apply to primary 
and municipal elections. 


This is a remedial statute and the rule for construction 
under such cases is to consider the old law the mischief and 
the remedy. Under the old law the legislature had omitted 
to provide with proper safeguards the opportunity for an 
elector to vote, if he was outside of the state and in the 
employment of the state or Nation and unable to return 
home at the time fixed for the general election. The in- 
justice of such a failure in former years, on the part of the 
legislature, was made quite apparent when many of our 
Nebraska citizens were required to lose their votes on ac- 
count of military duties on the border between the United 
States and Mexico or in fact being within Mexico, and the 
measure enacted by the last legislature was one in which it 
was sought to remedy this gross injustice to those whose 
lives might not be spared in the defense of their country, 
and as a result chapter 177 of the Laws of 1917 was passed 
and became the law. 


I will answer the questions propounded by you in the 
order in which they are stated above. 


(1) The act is constitutional. Section 3 of article 7 
of the Constitution of Nebraska reads as follows: 


“Every elector in the actual military service of the United States or of 
this state, and not in the regular army, may exercise the right of suffrage 
at such place and under such regulations as may be provided by law.” 


The right to vote of an elector engaged in the military 
service of the United States may be said then to be granted 
by the constitution which impliedly places upon the legis- 
lature the duty of providing means for its exercise. 
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(2) No good reason exists in my opinion why said act 
should not apply to primary as well as general elections. 


(3) The question as to whether or not the provisions of 
that act apply to municipal elections may not be entirely 
free from doubt, but everything considered, I am inclined 
to the opinion that it does. 


In many cases, possibly in most, the elector is about as 
much interested in the result of a municipal as he is in the 
result of a state or national election. It may effect the 
most intimate and tender relations of his life. Questions 
affecting the health, convenience and general welfare of 
his family, including the education of his children, are large- 
ly in the hands of officers chosen at such an election. 


No good reason exists why he should be debarred from 
voting at a municipal election when he is permitted to vote 
at general state elections. The statute which makes pro- 
vision for the exercise of the right does not limit it to gen- 
eral, but includes also special elections which, so far as I 
now recall, are never state wide, and the constitutional pro- 
vision conferring the privilege, you will observe, is broad 
enough in its terms to include municipal as well as state and 
national elections. 

Very respectfully, WILLIS E. REED, 
November 23, 1917. Attorney General. 


Transportation of Intoxicating Liquors—Seizure and Sale 
of Vehicle. 


An automobile or other vehicle used for the unlawful transportation of 
intoxicating liquor in this state, may be declared a common nui- 
sance and abated as such. Where one is convicted of the unlawful 
sale or keeping for sale of intoxicating liquor, such personal prop- 
erty as is directly used in connection with the commission of the 
said offense, shall be sold under order of court, at public sale and 
the proceeds of such sale paid into the school fund as in the case 
of fines and forfeitures. 


A. G. Cole, Esq., County Attorney of Cass County, Platts- 
mouth, Neb. 
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Dear Sir: You inquire whether or not an automobile 
used in this state in the unlawful transportation of intoxi- 
eating liquors may be seized and sold by the sheriff, and if 
it may, what can be done with the proceeds of such sale. 


The last paragraph of section 42, chapter 187, Session 
Laws of 1917, reads as follows: 


“Any car, automobile, vehicle or means of transportation which shall 
be engaged in, or used for, the unlawful transportation of intoxicating 
liquors is hereby declared a common nuisance and may be abated as in 
this act provided. Any peace officer having probable cause to believe 
that such. vehicle is being used for the unlawful transportation of in- 
toxicating liquors, shall make search thereof with or without a warrant, 
and in every case where a search is made without a warrant, the officer 
shall take the vehicle and the persons in charge thereof into custody and 
forthwith shall file a complaint and a warrant shall issue and the case 
thereafter shall proceed in all respects as is provided in this and the 
preceding sections.” 


It follows from the above quoted provision of the statutes 
that any automobile or other vehicle used for the unlawful 
transportation of intoxicating liquors in this state, may be 
declared to be a common nuisance and abated as such. As 
to what shall be done with the proceeds of the sale of such 
vehicle, depends upon the form of the action. 


Section 41, chapter 187, Session Laws of 1917, provides 
for the search for and seizure of intoxicating liquors, and 
for the trial of those found with such liquors in their 
possession. The last sentence of the section read as fol- 
lows: 


“Final judgment of conviction in such proceedings shall be in all 
cases a bar to any suits for the recovery of the same, or other personal 
property actually and directly used in connection therewith, or the value 
of the same, or for damages alleged to arise by reason of the seizing and 
destruction thereof, and on conviction, judgment shall be entered direct- 
ing that containers or other receptacles hereinbefore mentioned, and 
other personal property actually and directly used in connection with 
the said violation shall be ordered sold by the court at public sale on 
ten days notice and the proceeds paid into the school fund as in case 
of fines and forfeitures.” 


The statute, therefore, is clear that where one is convict- 
ed of the unlawful sale or keeping for sale of intoxicating 
liquors, such personal property as is directly used in con- 
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nection with the commission of said offense shall be sold 
under the order of the court at public sale and the proceeds 
of such sale paid into the school fund, as in the case of fines 
and forfeiture. 


Where, however, the action is not criminal in form, but is 
brought as an action for injunction and to abate and pre- 
vent the maintenance of a nuisance, the sale is made in 
conformity of the provisions of section 33, of said chapter 
187, which provides that after the costs of the action for 
abatement are paid, the balance of the proceeds of the sale, 
if any, shall be paid to the defendants. 

Very respectfully, WILLIS E. REED, 
November 30, 1917. Attorney General. 


Irrigation District—Taxation 


Real estate subject to sale for taxes within a city, village, drainage or 
irrigation district, may be purchased at such sale by any such city, 
village or district and the treasurer of same may assign the cer- 
tificate of purchase. When such lands have been sold to the county 
and the county assigns the tax certificates to a city, village or dis- 
trict, payment is not required of such city, village or district until 
such certificates have been disposed of or until the money is re- 
ceived through redemption or foreclosure proceedings. 


H.W. McDonald, Esq., County Attorney of Morrill Coun- 
ty, Bridgeport, Nebraska. 


Dear Sir: Your letter of the 24th ultimo received. 


You state that the Farmers Irrigation District has re- 
quested the county treasurer of Morrill county to issue to 
it tax receipts for the taxes due the county on lands within 
the irrigation district without tendering to the county 
treasurer the taxes due thereon. 


We assume that in the case to which you refer, the lands 
have not been sold to the county as provided in section 6529 
of the 1913 statutes. Section 6530 of the 1913 statutes was 
amended by chapter 118 of the 1917 laws conferring upon 
drainage and irrigation districts the same right as had in- 
corporated cities and villages, to purchase at tax sales. The 
amendment provides that real estate subject to sale for 
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taxes within a city, village, drainage or irrigation district 
may be purchased at such sale by any such city, village or 
district and the treasurer of same may assign the certificate 
of purchase in the manner and form provided by the amend- 
ed section of the statutes. 


The question in such case seems to be whether the city, 
village or district so purchasing, shall pay to the county the 
taxes then due upon the lands purchased. It is plain that 
when such lands have been sold to the county and the county 
assigns the tax certificates to a city, village or district, pay- 
ment is not required of such city, village or district until 
such certificates have been disposed of or until the money 
is received through redemption or foreclosure proceedings. 
There would seem to be no reason why the city, village or 
district receiving the certificates of purchase from the coun- 
ty treasurer should not have a like opportunity to dispose 
of such certificates; and does not the proviso at the end 
of section 6530 as amended, apply to both tax certificates 
and certificates of purchase, the two conditions referred 
to? It would seem so, and it would seem particularly so 
when section 6431 is considered in this connection. Such 
seems to be the purpose of the amended statute. 


We trust the foregoing will meet with your approval. 
Very respectfully, WILLIS E. REED, 
- Attorney General. 
By CHARLES 8. ROE, 
December 4, 1917. Deputy Attorney General. 


Insane Person—Pension Money—Proceeds from Sale of 
Homestead Property. 


The guardian of an insane person has discretionary control of pension 
monies to be used for the benefit of the insane person and those 
dependent upon him. 


Monies in the hands of a guardian of an insane person, received from 
the sale of homestead property, not exceeding the amount of home- 
stead exemptions, may not, as a general rule, be required by law 
to be paid to a state institution for the maintenance of the ward at 
such institution. 
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Hon. Silas A. Holcomb, Board of Commissioners of State 
Institutions, Lincoln, Nebraska. 


Dear Sir: Your letter of the 21st ultimo received, en- 
closing a letter from Mr. A. V. Thomas, the county attor ney 
of Butler county. Mr. Thomas, in his ‘letter to your board 
inquires as to the use of pension moneys and moneys re- 
ceived from the sale of homestead property in the hands of 
the guardian of an inmate of a state institution for the in- 
sane. 


On October 6th, 1915, we replied to an inquiry from Mr. 
Thomas in this connection, to which reply Mr. Thomas re- 
fers now in his letter to your board. We then stated to 
Mr. Thomas that it would seem very plain that under the 
exeinptions contained in section 8106 of the 1913 statutes, 
the guardian would have the discretionary control of such 
pension moneys for the benefit of the insane person and 
for those dependent upon him. 


With reference to moneys in the hands of a guardian re- 
ceived from the sale of homestead property, it then seemed 
to the writer that section 7272 of the statutes as amended 
by chapter 134 of the 1915 laws might require such moneys 
to be used for the maintenance of such insane pee son at a 
state institution. 


In view of the provisions and purposes of the homestead 
law there may be doubt as to the correctness of this posi- - 
tion. The investigation of the question as to the duties and 
obligations of the state with reference to the care of its in- 
sane, occasioned by our communication to your board of 
the 16th ultimo, leads to the conclusion that moneys in the 
hands of a guardian of an insane person received from the 
sale of homestead property, not exceeding the amount of 
homestead exemption, may not, as a general rule, be re- 
quired by law to be paid to a state institution for the main- 
tenance of the ward at such institution. 


It at first appeared that there might be conditions in the 
absence of the dependents referred to in section 7272 as 
amended by chapter 134 of the 1915 laws, wherein such ap- 
plication might be required, but when the above statute is 
considered fully in connection with the provisions of the 
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homestead law, it is difficult to see wherein such application 
could be legally required. Such seems to be the necessary 
conclusion. 


We enclose herewith the letter of Mr. A. V. Thomas. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES 8. ROK, 
December 4, 1917. Deputy Attorney General. 


Alien Companies—Annual Report—Promotion Expense. 


No foreign or alien company shall be admitted to do business in Nebras- 
ka until, in addition to all other requirements, it has made at least 
one annual report to the insurance department of the state or coun- 
ty in which its home office is located. 


Non-compliance wtih section 3167 as to promotion expense is not an ad- 
equate ground for exclusion from the state. 


Hon. W. B. Eastham, Insurance Commissioner, Lincoln, 
Nebraska. 


Dear Sir: Your communication of the 28th ultimo re- 
ceived, 


You state that the American Bonding & Casualty Com- 
pany of Sioux City, Iowa, has applied to your department 
for permission to carry on business in this state. It is 
stated that this company was incorporated in Iowa on June 
25, 1916, and that the state of Iowa issued a license to the 
company on January 10, 1917, to do business in that state, 
and on June 30, 1917, this company made a statement of 
its affairs to the insurance department of the state of Iowa. 


You further state that the question is under considera- 
tion in your department as to, ‘‘Whether or not the state- 
ment submitted to the Iowa department as of June 30, 1917, 
complies with the requirements of section 3276 Revised 
Statutes of Nebraska.’’ 


Section 3276 of the 1913 statutes provided that: 


“No foreign or alien company shall be admitted to do business in this 
state until, in addition to all other requirements it has made at least 
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four annual reports to the insurance department of the state or country 
in which its home office is located.” 


The above provision was amended by chapter 78 of the 
1917 laws as follows: 


“No foreign or alien company shall be admitted to do business in this 
state until, in addition to all other requirements it has made at least 
one annual report to the insurance department of the state or country 
in which its home office is located.” 


This amendment probably grew out of a reciprocal ne- 
cessity on the part of this state under section 3293 of the 
1913 statutes, in order to conform to the requirements of 
the state of Iowa as to the admission of foreign insurance 
companies into that state. However that may be, it would 
seem that the report filed by the company in question with 
and accepted by the insurance department of the state of 
Towa, should be deemed to be a reasonable compliance with 
chapter 78 of the 1917 laws referred to. 


We understand that a further question or objection is 
raised as to the propriety of permitting this company to 
enter this state, on the ground that the promotion expense 
of the company exceeded the limit prescribed by section 
3167 of the Nebraska statutes. 


Since this company, with reference to its incorporation 
and organization, must have complied with the laws of Iowa 
both in the particular respect referred to and in other re- 
spects, it would not seem that a noncompliance with section 
3167 of our statutes should be an adequate ground for ex- 
clusion from this state, unless exclusion would be exercised 
under like conditions in the state of Lowa. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8. ROE, 

. December 7, 1917. Deputy Attorney General. 


Electric Light Bonds—Signature of Chairman of Board of 
Trustees. 


The former chairman of the board of trustees of a village has no legal 
authority to sign bonds issued at a time when he was chairman, but 
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held over for signature until after he has resigned from office. The 
present chairman is the proper officer under the circumstances, to 
sign the bonds. 


Hon. H. E. Johnson, Village Clerk, Loomis, Nebraska. 


Dear Sir: ‘Your letter of the 17th instant received, in 
which you state that the village of Loomis voted for elec- 
tric light bonds at an election held in April, 1917, and that 
the execution’ and issuance of said bonds have since been 
deferred and that the chairman of the board of trustees at 
the time of the election has since resigned and the vacaney 
has been filled by appointment. That the bonds will bear 
date of the month of July, 1917, and a date prior to the 
resignation of the former chairman of the board, and the 
appointment of the present chairman. In this connection 
you submit to this department the question whether the 
present or the former chairman should sign the bonds at 
this time. 


First: We will say that the former chairman has no 
legal authority to sign the bonds at this time and under 
the circumstances stated. Legal authorities are quite uni- 
form in this respect. There might be circumstances or con- 
ditions under which such an act might be sustained, but 
such conditions are not here present. 


In this connection we will refer you to State v. Moore, 
46 Nebr. 590. C.B.€ Q. R. R. Co. v. Dundy County, 3 unof. 
Nebr. 391. Color v. Cleburne, 131 U. 8. 162. Anthony v. 
Jasper County, 101 U.S. 693. 


In the above cases questions similar to the questions in- 
volved in this matter are discussed. 


We will be pleased if you will submit these views to the 
legal advisor of your village. It seems to us quite plain 
that the former chairman has no authority to sign the bonds 
at this time, but that the present chairman is the proper 
officer under the circumstances, to sign the bonds. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8. ROE, 

December 21, 1917. Deputy Attorney General. 
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Sale and Use of Horse Flesh for Food. 


There is no provision in this state against the sale and use of horse 
flesh for food. In the use of such meat for food the public should 
be satisfied that all reasonable sanitary precautions are exercised 
and deception in its sale prevented. 


Hon. Otto Murschel, Deputy Food, Drug, Dairy and Oil 
Commissioner, and, 


Dr. J. 8. Anderson, State Veterinarian. 


Gentlemen: We have a copy of the letter of the 20th 
instant submitted by the Food, Drug, Dairy and Oil Com- 
mission to the State Veterinarian suggesting certain sani- 
tary regulations with reference to the sale of horse flesh 
and the slaughter of the animals. 


There seems to be no prohibition in this state against the 
sale and use of horse flesh for food. From an examination 
of the provisions of the statutes with reference to regula- 
tions and restrictions that may properly be exercised by 
the Food, Drug, Dairy and Oil Department, it would seem 
that the proposed regulations contained in the letter re- 
ferred to are entirely consistent with the purpose of the 
statutes in providing for sanitary and wholesome food and 
preventing deception of every kind in such respect. 


In the use of such meat for food the public should be 
satisfied that all reasonable sanitary precautions are exer- 
cised and deception in its sale prevented. The proposed - 
regulations seem to this department to be reasonable and 
proper requirements and within the powers and duties of 
the food department. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8. ROE, 

December 21, 1917. Deputy Attorney General. 


Chiropractic Practitioners—Administering Anaesthetics. 


A chiropractic practitioner is not authorized by statute to administer 
anaesthetics, nor to authorize the administration of same by a train- 
ed nurse. 
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Dr. E. A. Harvey, Hebron, Neb. 


Dear Sir: Your letter of the 12th instant received. 
Chapter 197 of the 1915 laws authorizing the licensing of 
chiropractic practitioners provides that ‘‘such license shall 
not authorize the holder thereof to prescribe or use drugs 
in the treatment of diseases.’’ 


We understand, however, that a professional trained 
nurse is permitted to administer anaesthetics under the di- 
rection of a regularly licensed physician, not as we under- 
stand, a chiropractic practitioner ; but it is evidently a ques- 
tion whether or not the chiropractic practitioner is author- 
ized to administer anaesthetics. If in your case you are a 
regularly licensed physician and your wife is a professional 
trained nurse, she can evidently administer an anaesthetic 
under your direction; but if you are a chiropractic prac- 
titioner it would seem to be doubtful as to whether you can 
administer an anaesthetic or authorize the same adminis- 
tered by a trained nurse. 


The statute is not plain, and it is problematical as to how 
a court might determine the question, but this department 
is inclined to the view that a chiropractic practitioner is not 
authorized by the statute to administer anaesthetics, nor 
to authorize the administration of same by a trained nurse. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES §. ROE, 
December 22, 1917. Deputy Attorney General. 


County Board of Supervisors—Filling Vacancies. 


In view of the holding in State +. West in 1901, it would seem that the 
ruling in that case should now be followed in filling a vacancy in the 
Board of Supervisors of a county under township organization. How- 
ever the vacancy may be filled, the occupant would be a de facto 
member of the Board and the acts of such member would be valid 
while he is permitted to so hold office. 


F. W. Messmore, Esq., County Attorney of Gage County, 
Beatrice, Nebraska. 
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Dear Sir: . Your letter of the 16th instant has been re- 
ceived. 


You inquire with reference to the method that should be 
employed in filling a vacancy in the board of supervisors 
of a county under township organization. 


The question you submit is whether the vacancy should 
be filled as provided in section 2277 of the 1913 statutes, 
amended by chapter 38 of the 1917 laws, or whether the 
provision in section 993 of the 1913 statutes should be held 
to control. 


Whether the ruling in State v. West, 62 Neb. 461, should 
now be followed, holding that the office of supervisor is a 
township office, may, under the later amendments as to su- 
pervisor system, be doubted, but that question may not be 
particularly material in determining the question you sub- 
mit. 


State v. Rankin, 33 Neb., 266, would seem to state the 
rule that should govern in this instance, unless section 2277 
and its amendment in 1917 should prevail over the pro- 
vision in section 993 of the statutes and the decision in 
State v. West, supra, holding that section 993 was a special 
provision as to filling a vacancy in office that should prevail 
over a general provision as to filling such vacancy. 


Chapter 38 of the 1917 laws substituted the county attor- 
ney for the county judge without other change as to filling 
a vacancy in a county board. 


Section 2277 was enacted in 1879 while section 993 was 
enacted in 1895. The amendment to section 2277 by the 
laws of 1917 seems not material in this connection. 


In view of the holding in State v. West, supra, in 1901, 
it would seem that the ruling in that case should now be 
followed in filling the vacancy to which you refer. 


It may be that section 2277 in its reference to a vacancy 
in a county board was intended to include a vacancy in a 
board of supervisors under township organization as well, 
yet the rulings of the supreme court referred to seem to 
preclude such interpretation. However the vacancy may 
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be filled, the occupant would be a de facto member of the 
board and the acts of such member would be valid while 
he is permitted to so hold the office. 
Very respectfully, WILLIS E. REED, 
: Attorney General. 
By CHARLES 8. ROE, 
January 19, 1918. Deputy Attorney General. 


County Physician—Services—Charges. 


The county physician has certain authority as to contagious and epidemic 
diseases when acting through the State Board of Health pursuant te 
the authority vested in the state health department. It is doubtful 
whether a county physician can render services in an incorporated 
village entirely unauthorized by the county board, and collect for 
same of the county board in addition to the salary provided. 


L. A. Devoe, Esq., County Attorney of Keith County, Ogal- 
lala, Nebraska. 


Dear Sir: Your letter of the 24th instant received. The 
inquiry contained in your letter raises a question as to the 
jurisdiction of a county board over an incorporated city 
or village within the county with reference to furnishing 
county medical aid to cases within such incorporated city 
or village. 


You will see that by section 5798 amended by chapter 
20 of the 1915 laws, the county physician does not have gen- 
eral authority as such over incorporated cities and villages 
within the county. He does, however, have certain author- 
ity as to contagious and epidemic diseases when acting 
through the State Board of Health pursuant to the author- 
ity vested in the State Health Department. 


The reference to incorporated towns and cities in the 
statutes referred to, we understand to mean incorporated 
cities and villages. The terms ‘‘incorporated villages’’ and 
“‘incorporated towns’’ are used indiscriminately in this as 
in other instances in the statutes. 


Whether a county physician can render the services re- 
ferred to in an incorporated village entirely unauthorized 
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by the county board, and collect for same of the county 
board in addition to the salary provided by section 5798 is 
doubtful. It would not seem that section 5808 in connection 
with the sections of the statutes referred to, authorizes such 
services or the payment of the charges therefor by the 
county board. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES 8. ROE, 
January 29, 1918. Deputy Attorney General. 


Fur Bearing Animals—Hunting—Trapping. 


Section 2668 of the 1913 statutes seems to have been enacted to prevent 
the annoyance of hunters and trappers in pursuit of muskrats, mink 
or otter on the lands of others, rather than a protection of these fur- 
bearing animals, which have now become valuable. The purpose of 
the 1917 amendment of the statute is to protect these fur-bearing 
animals. 


Hon. George E. Koster, Deputy State Game and Fish Com- 
missioner, Lincoln, Nebraska. 


Dear Sir: Pursuant to your request for an interpreta- 
tion of section 2668 of the 1913 Revised Statutes amended 
by chapter 54 of the 1917 Session Laws pertaining to the 
hunting, trapping, ete., of fur bearing animals, we submit 
the following: 


This section of the statutes prior to the 1917 amendment 
was enacted in 1873, entitled ‘‘An Act to prevent the killing, 
trapping or hunting of muskrats, mink, otter on lands of 
others,’? The purpose of the early statute seems to have 
been to prevent the annoyance of hunters and trappers in 
pursuit of these animals rather than a protection of these 
fur bearing animals which now have become valuable. The 
original statute provided that such hunting and trapping of 
these animals should not be carried on from the 15th day 
of April to the 15th day of February, and it may be doubted 
whether the purpose of that statute was the protection of 
these animals or the protection of land owners from the 
hunters or trappers during such period of the year. The 
original statute, however, does provide that during such 
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period of the year persons shall not without permission en- 
ter the premises of others and destroy the houses of musk- 
rats. 


The purpose of the 1917 amendment of the statute was 
plainly to protect these fur bearing animals. It estab- 
lished a closed season from February 15th to November 
1st. The period of breeding it seems begins February 
15th, although the furs are prime beyond that time. 


The second provision in this statute is that no person at 
any time shall enter upon the premises of another without 
his consent for the purpose of hunting and trapping these 
animals or disturbing their houses. An inference is there- 
fore justifiable that the preceding provision in these words, 
“Tt shall be unlawful for any person between the 15th day 
of February and the 1st day of November, next ensuing 
of each year, to trap, catch, kill, or to pursue with such in- 
tent, on the premises of another, any fur bearing animal, 
to-wit: Muskrat, mink, raccoon, opossum or otter,’’ is ren- 
dered uncertain by reason of the punctuation or comma 
between the words ‘‘intent’’ and ‘‘on,’’ and the clause con- 
taining these words should read ‘‘or to pursue with such 
intent on the premises of another.’’ With the elimination 
of the punctuation referred to the statute becomes consist- 
ent in its provisions and carries out its evident purpose. 


While grammatical construction of the statute is such 
that a different interpretation might be given it, yet it is 
our view that the interpretation here given is the logical 
and correct interpretation and should be upheld as a mat- 
ter of public policy. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8S. ROK, 

February 13, 1918. Deputy Attorney General. 


Osteopaths—Practicing Optometry. 


_ In view of the medical education of the osteopath now required by stat- 
ute, there would seem to be no impropriety in permitting such physi- 
cians to practice optometry the same as licensed medical practition- 
ers. 
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Dr. D. L. Davis, Secretary State Board of Optometry, Su- 
perior, Nebraska. 


Dear Sir: Your letter of recent date received. 


You inquire whether an osteopath can practice optometry 
without the license or certificate provided for in section 
2824 of the Revised Statutes of 1913. Section 2821 provides 
that the requirements for a license to practice optometry 
shall not ‘‘apply to permanently located physicians duly 
licensed to practice medicine under the laws of this state, 
nor to persons who sell spectacles or eye glasses on pre- 
scription from any duly qualified optometrist or physician 
nor to permanently located dealers in spectacles or eye 
glasses who neither practice nor profess to practice optom- 
etry.’? The question involved is the interpretation to be 
given the term ‘‘permanently located physicians duly 
licensed to practice medicine under the laws of this state.’’ 


The osteopath is not licensed to practice medicine under 
section 2788. He is licensed to practice osteopathy, but he 
is recognized as an osteopath physician in section 2791. 
Prior to legislative recognition of the osteopath the courts 
in different states held that the osteopath was a practi- 
tioner of medicine and was within the statute prohibiting 
the practice of medicine except by persons licensed by the 
states as medical practitioners. It is a question how a 
court would now interpret section 2788, since an osteopath 
is now recognized as an osteopath physician, or a practi- 
tioner of osteopathy. 


We are inclined to the view that a rule enacted by the 
board of optometry permitting an established osteopath 
to practice optometry without a license by that board would 
be upheld by a court, and that probably a rule so enacted 
would be upheld requiring the osteopath to obtain from 
such board a license to so practice, thus granting to the 
optometry board some discretionary authority as to the 
qualifications of the practitioner of optometry. 


In view of the medical education of the osteopath now 
required by statute there would seem to be no impropriety 
in permitting the osteopath to practice optometry the same 
as a licensed medical practitioner, but we think this ques- 
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tion under the existing statutes might properly be deter- 
mnined by the optometry board. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES 8. ROE, 
March 4, 1918. Deputy Attorney General. 


County Sheriff—Serving Distress Warrants—Mileage—County 
Commissioners. 


The county sheriff in serving distress warrants for the collection of per- 
sonal taxes, is not entitled to collect a fee for service and return, 
nor for levy or any unsuccessful attempt to perform his duty. 


All fees earned by the sheriff shall be paid to the county treasurer. 


No fee should be charged by the sheriff where he collects distress war- 
rants by mail. Mileage shall be pro-rated among the tax-payers 
upon whom the warrants are served. The statute makes no distinc- 
tion in the pro-rating as to whether there is an actual collection 
or not. When several warrants are served on a trip, each collection 
should bear a proportion of the total mileage of the whole trip 
equal to the ratio between the mileage required to make the single 
collection alone, and the total mileage required to make all the col- 
lections separately. 


The county board has no power to allow a public officer a compensation 
in excess of that allowed by statute. 


A tax-payer may sue a county commissioner for summons allowed to be 
taken from the treasurer without authority of law. 


Hon. B.D, Crites, Chadron, Nebraska. 

Dear Sir: ‘The questions contained in your letter of 
February 15th regarding the fees of the county sheriff in 
cases of distress warrants for the collection of personal 
taxes and answers to the same are submitted as follows: 


1. Is he entitled when he makes no collection to any fee (a) for serv- 
ice and return (b) for levy (c) for mileage? 


(a) He is not entitled to a fee for service and return 
because there is no provision for such in the statutes in 
cases of distress warrants. 


(b) Te is not entitled to a fee for levy, the payment of 
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such fee being contingent upon collection or upon distress 
and sale. 


_ (c) In accordance with the general rule that a sheriff 
is not entitled to mileage for unsuccessful attempts to per- 
form duties, he should not in such case receive mileage. 


2. Is he entitled where he makes collection in cash from the tax-pay- 
er, but does not distress or levy upon and sell any property for the 
taxes to any fee (a) for service and return (b) for levy (c) for commis- 
sions (d) for mileage? 


(a) He should receive no fee for service and return be- 
cause there is no provision for such in the statute. 


(b) He should receive none for levy because no levy is 
made. 


(c) He should receive no commissions because the right 
to commissions is contingent upon the performance of his 
duties in an actual distress and sale. Kane v. U. P. R. R. 
Co. 5 Neb. 105. 


(d) Where collection is made he should receive mileage. 


3. In case a commission is collected and in case a fee for levy is col- 
lected, is the sheriff entitled to retain such fees, or shall he under the 
law account for and pay the same over to the county treasurer? 


Section 2441, Revised Statutes of 1913, provides that all 
fees earned by the sheriff shall be paid to the county treas- 
urer. This includes all fees not specifically exempted by 
statute. State v. Miller, 98 Neb. 179. Since fees and com- 
missions earned in connection with distress and sale for 
personal taxes are not exempted they should be turned over 
to the county treasurer. 


4. What fees and commissions is the sheriff entitled to where he col- 
lects such warrants by mail? 


In such cases no fee should be charged, except that for 
issuing the warrant. 


5. In cases where the sheriff starts out with a number of warrants 
and makes a trip on which he collects from some persons and fails to 
collect from others, is he required to pro-rate mileage? If so, does he 
pro-rate it only among the tax payers from whom he collects, or in pro- 
rating it among tax payers from whom he collects, should he make 
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allowance for mileage accruing for reaching those from whom he does 
not collect? Do the fellows who pay on the warrants also pay a 
proportion of the mileage for those who are visited on the same trip and 
do not pay, or should it be charged up to and collected by the sheriff 
from the county on his mileage account? 


Section 6485 provides that the mileage charged shall be 
pro-rated among the warrants served. This provision 
makes no distinction in the pro-rating as to whether there 
is an actual collection or not. The mileage should, there- 
fore, be pro-rated amongst all the taxpayers upon whom a 
warrant is served, regardless of collection. Hach taxpayer 
should be required to pay only his portion of the mileage, 
whether collection is made in the other cases or not, and the 
payment of the pro-rated amount in each case would be 
contingent upon collection of the tax. 


Section 6485 provides also that mileage should be 
charged to the taxpayer and be collected as the original tax. 
It should not, therefore, be charged to and collected by the 
sheriff from the county on his general mileage account. 


6. What is the proper method of pro-rating mileage where the sheriff 
takes out several warrants on a trip? Does he charge each man up with 
the mileage consumed in getting to him from the last fellow, or does he 
figure it out on some basis referring to the total number of miles con- 
sumed on the trip? 


Each collection should bear a proportion of the total mile- 
age of the whole trip equal to the ratio between the mile- 
age required to make the single collection alone and the to- 
tal mileage required to make all the collections separately. 
If two collections, for instance, are made, one five and one 
ten miles from the office, the total round trip is twenty 
miles. The first collection would alone have required ten 
miles, and the second twenty miles, and the two separately 
would have required a total of thirty miles. The first, then 
is one-third and the second two-thirds of the total required 
to make the two separately. Hence the first collection 
should be charged 33 1-3 per cent and the second 66 2-3 per 
cent of the mileage of the actual trip made. 


7. May the county board lawfully pay the sheriff twenty cents a mile 
each way for mileage incurred in serving warrants, process or other 
papers for the county or state, he claiming that he can not travel for less 
than that amount? 
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Statutes allowing fees and commissions should be strictly 
construed and none allowed in excess of those specifically 
provided. As stated in Logan County v. Doan, 34 Neb. 104, 
“A sheriff must discharge the duties of his office for the 
fees and compensation fixed by law, and he cannot recover 
a greater sum, nor has the county board the power to allow 
a public officer a compensation in excess of that allowed by 
statute, nor where none is authorized.’’ 


8. Should the commissioners allow his bills based on the twenty cents 
each way proposition, would they be liable at the suit of a tax payer to 
return same, to the treasury of the county? 


In this state it seems never to have been directly decided 
that a taxpayer may sue a county commissioner for sums 
allowed to be taken from the treasury without authority of 
law. It has been decided, however, that a taxpayer may 
maintain a suit to restrain a governing body of a publie cor- 
poration from making an illegal disposition of public funds 
or property. Shepard v. Easterling, 61 Neb. 882. It has 
also been decided that members of a county board voting 
for an illegal claim on which a warrant is issued without 
legal authority are jointly and severally liable to the county 
for the amount of money so disbursed. Otoe County v. 
Stroble, 71 Neb. 415. If a taxpayer by reason of his inter- 
est as such may maintain a suit for the county, and if county 
commissioners are liable to the county for illegal disburse- 
ment, it is safe to conclude, I believe, that in this state 
county commissioners would be liable individually at the 
suit of a taxpayer for disbursements to the county sheriff 
in excess of his statutory fees and commissions. In other 
states this principle has been specifically upheld. 7 R. 
C. L., p. 965; 11 Cyc. p. 452. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By JOHN L. CUTRIGHT, 

March 4, 1918. Assistant Attorney General. 


County Treasurer—Third Term. 


A county treasurer shall be ineligible to office for more than two con- 
secutive terms. 
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Hon. Wm. C. Shoettger, County Treasurer of Keya Paha 
County, Springview, Nebraska. 


Dear Sir: Your letter of the 6th instant received. 


Section 1966 of the 1913 statutes to which you refer pro- 
vided that: ‘‘A county treasurer shall be ineligible to of- 
fice for more than two consecutive terms.’’ 


Chapter 31 of the 1917 laws amended section 1954 of the 
1913 statutes and extended the term of the county treasurer 
to four years following the election in 1918,-and chapter 31 
also amended or. re-enacted section 1966 in the same lan- 
guage as the former statute. 


While chapter 31 of the 1917 laws repealed sections 1954 
and 1966 of the 1913 statutes, it re-enacted the provision in 
section 1966 as to the eligibility of the county treasurer for 
a third consecutive term. 


Recently this question was presented to us from another 
county and we then stated that the amended statute was 
very plain in its purpose to prohibit a third consecutive 
term. No other interpretation of the. statute seems per- 
missible. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES §S. ROE, 

March 9, 1918. Deputy Attorney General. 


Irrigation Property—Exemption,. 


All ditches, canals, laterals or other works used for irrigation purposes 
shall be exempt from all taxation whether state, county or munici- 
pal. 


William Suhr, Esq., County Attorney of Hall County, 
Grand Island, Nebraska. 


Dear Sir: Your letter of the 6th instant received and 
also your letter of the 22nd ultimo. 


You present the question whether a canal constructed 
for the development of water power from which water 
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can or may be used for irrigation purposes, may, under 
section 3449 of the 1913 statutes be exempt from taxation. 


All property in this state not expressly exempt there- 
from shall be subject to taxation. Section 6300 of the 1913 
statutes. Statutes exempting property from taxation are 
strictly construed. Y. M. C. A. v. Douglas County, 60 
Neb. 642. 


All irrigation works and projects are expressly exempted 
from taxation under section 3449, that section providing 
that: ‘‘All ditches, canals, laterals or other works used 
for irrigation purposes shall be exempt from all taxation 
whether state, County or municipal.’’ 


This statute must be construed strictly and must, we 
think, be held to exclude an interpretation of section 3375 
whereby any canal constructed for the development of 
water power may be exempted from taxation on the ground 
that water can or may be taken therefrom for irrigation 
purposes. A power plant constructed and used for fur- 
nishing water power as a commercial enterprise, should not, 
we think, be exempted from taxation on the ground that in- 
cidentally it furnishes or can furnish water for irrigation 
purposes. The wording of the statute referred to does not 
seem to sanction such interpretation. It may be that such 
ditches, canals, laterals, etc., as may be used for irrigation, 
incidentally, in connection with a plant constructed for fur- 
nishing power, may be exempted from taxation. Section 
3375 defines the term ‘‘Irrigation canal’’ and provides that 
canals constructed for any useful purpose from which water 
ean be taken for irrigation, are within the definition and 
subject to the laws relating to irrigation canals. 


Section 3449 is a definite exemption from taxation. It 
exempts ditches, canals, laterals or other works used for 
irrigation purposes. The operation of this statute of ex- 
emption from taxation should not be extended beyond its 
clear import. It has reference to ditches, canals, ete., used 
for irrigation purposes only. Section 3375 defining an irri- 
gation canal refers to any canal constructed for the purpose 
of developing water power or any other useful purpose. 
One section is a definite exemption from taxation, while 
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the other defines the extent of the application of the irriga- 
tion laws of the state. 


As intimated above, we are of the opinion that section 
3449 must be strictly construed to apply to and exempt from 
taxation only, ditches, canals laterals and works actually 
used for irrigation purposes. We trust that these views 
will have your approval. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8. ROE, 

March 9, 1918, . Deputy Attorney General. 


Probate of Foreign Will—Fee of County Judge. 


In the case of the probate of a foreign will, the county judge should re- 
ceive a fee based upon the value of the estate or property adminis- 
tered upon under the foreign will. 


L. O. Pfeiffer, Esq., County Attorney of Deuel County, 
Chappell, Nebraska. 


Dear Sir: Your letter of the 13th instant was duly re- 
ceived, but demands upon our time have prevented an ear- 
lier reply. 

Chapter 25 of the 1917 laws provides for the probate of 
a foreign will. This proceeding does not seem to come 
within chapter 45 of the 1917 laws, where it is provided 
that: 


«* * * in all estates where it therein become necessary to appoint 
an administrator de bonis non, the sum of $10.00 shall be allowed for 
making such appointment, and a like sum for estates settled under the 
provisions of section 346, in chapter 28, of Compiled Statutes of Nebras- 
ka for 1909, and a like sum for estates settled under provisions of 
chapter 185 of Session Laws of 1915.” 


“Do these exceptions apply to and include the probat- 
ing of a foreign will under chapter 25 of the 1917 laws? 
If the statute so intended, would not the statute have so 
provided, and is there any other provision fixing the fee 
for the probate of a foreign will? 
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Section 346 in chapter 23 of the Compiled Statutes for 
1909 referred to in chapter 25 of the 1917 laws, is section 
346 of the 1913 statutes and does not pertain to the pro- 
bating of a foreign will. 


Chapter 185 of the 1915 laws provides for the settlement 
of estates of decedents who have died intestate and for the 
determination of heirship. Since the proceedings for the 
probate of a foreign will under chapter 25 of the 1917 laws, 
are not within the provisions of chapter 45 of the 1917 
laws, where the fees of the county judge are limited to 
$10.00, would it not seem that in the case of the probate 
of a foreign will the county judge would receive a fee based 
upon the value of the estate or property in this state ad- 
ministered upon under the foreign will. We understood 
the county judge to state that the value of the property in 
that case was $2,000,00 or that it exceeded that amount. 


It may be your view that the fee of $10.00 for the ap- 
pointment of administrator de bonis non provided for in 
chapter 45 of the 1917 laws, should include or apply to the 
probating of a foreign will, but that statute provides that: 


“In all estates where it therein becomes necessary to appoint an ad- 
ministrator de bonis non, the sum of $10.00 shall be allowed for making 
such appointment.” 


The writer will be glad to hear from you further before 
communicating with the county judge and will be pleased 
if you will point out a reason for holding as you suggest. 

Very respectfully, WILLIS EF. REED, 
Attorney General. 

By CHARLES S. ROB, 

March 21, 1918. Deputy Attorney General. 


Removal of County Officer—Procedure. 


Special procedure for the removal of a county officer upon the grounds 
specified in section 5698 which includes that of neglect of duty, is 
provided for in article 15 of chapter 58 of the Revised Statutes of 
Nebraska. 


L. H. McKillip, Esq., County Attorney of Seward County, 
Seward, Nebraska. 


l0ag 
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Dear Sir: Your letter of the 22nd instant received and 
we are replying to your inquiry at the earliest date. 


Article 15 of chapter 58 of the Revised Statutes of Ne- 
braska provides a special procedure for the removal of a 
county officer upon the grounds specified in section 5698, 
which includes that of neglect of duty. It would therefore 
seem that such procedure should be followed. 


It would seem very proper that the county commission- 
ers or one of them should file such complaint in the dis- 
trict_court. The county board might direct the salary to 
be withheld from the date of filing of such complaint, but 
the decree of the court would of course designate the time 
when the compensation would terminate. 


Neglect of duty by the incumbent of a county office would 
not seem to render such office vacant under section 2275. 
Evidently the procedure provided in sections 5698 to 5706 
should be followed in this case. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8. ROF, 

March 23, 1918. Deputy Attorney General. 


Scales—Inspection. 


The deputy state sealer shall try and prove weights, measures, balances 
and other measuring devices used in trade by any person, corpora- 
tion or institution, and when the same are found or made to con- 
form to the state standards, and otherwise fulfill such reasonable re- 
quirements as he shall make, he shall seal the same with a seal which 
he shall have and keep for that purpose. 


Hon. Otto Murschel, Deputy Food, Drug, Dairy and Oil 
Commissioner, Lincoln, Nebraska. 


Dear Sir: With reference to your oral inquiry in which 
you asked whether scales which the railroad companies in 
this state have in use for themselves and their customers, 
should be inspected by you under and by virtue of the laws 
of this state, will say section 7533 Revised Statutes of 1913. 
as amended in section 20 of chapter 141 Session Laws of 
1915, provides that: 
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“The deputy state sealer shall try and prove weights, measures, bal- 
ances and other measuring devices used in trade by any person, cor- 
poration or institution, and when the same are found or made to conform 
to the state standards, and otherwise fulfill such reasonable require- 
ments as he shall make, he shall seal the same with a seal which he 
shall have and keep for that purpose, * * * .” 


From the foregoing it is quite evident that it was the in- 
tention of the legislature that scales which are not in any 
manner used by or for the public or in any way dealing 
between individuals, whether they are connected or inter- 
ested in the scales or not, must be inspected by you and 
the statutory fee collected therefor. No exception was 
made for the inspection of scales used by any common ear- 
rier. It was and is your duty to have inspected all scales 
which are in any manner used by any common carrier. 


The fees which you are directed to collect are clearly set 
out in the law. You would not be warranted in failing to 
collect the cost of transporting all necessary test weights 
to and from the location of said scales. 

Very respectfully, WILLIS E. REED, 
March 25, 1918. Attorney General. 


Foreign Fire Insurance Company—Assessment. 


Foreign fire insurance companies should furnish reports as provided in 
section 6354 and upon failure to do so the gross amount of premiums 
or gross receipts shall be assessed as provided by section 6354. 


O. C.. Bell, Esq., County Assessor of Lancaster County, 
Lincoln, Nebraska, 


Dear Sir: Your letter of recent date received. 


You inquire with reference to the assessment of the 
Franklin Fire Insurance Company under section 6354 of 
the 1913 statutes. 


You state that this fire insurance company refuses to 
make the report provided for in section 6354, claiming that 
section 3160 of the statutes exempts this company from 
the requirements of section 6354. 


We can see no reason for such claim and it is our opinion 
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that this foreign fire insurance company should furnish 
the report provided in section 6354, and on failing to do 
so, its gross amount of premiums or gross receipts, should 
be assessed as provided by section 6354.° 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES S. ROF, 
March 26, 1918. Deputy Attorney General. 


Donation to Nebraska-Camp-Funston-Building—County Board— 
Authority. 


The county board would, in reality, need legislative authorization in order 
to legally make a contribution of $50.00 toward the Nebraska build- 
ing at Camp Funston, but doubtless no one would object if the do- 
nation was made without such authorization. 


Hon. R. B. Schnurr, Secretary Sioux County Council of 
Defense, Harrison, Nebraska. 


Dear Sir: Some time ago you communicated with the 
Governor with reference to the authority of the board of 
county commissioners of your county to make an appro- 
priation of $50.00 toward the Nebraska building at Camp 
Funston, and later your letter came to this office. 


It may be realized readily that the proposition is of 
doubtful legality. The duties and powers of the county 
board are defined in article 4 of chapter 15 of the Revised 
Statutes of Nebraska and the county board has certain 
discretionary powers as to the expenditure of the county 
funds, but vou can readily see that such moneys must nec- 
essarily be used for purposes authorized by law, otherwise 
great abuse and misappropriation of public funds would 
necessarily result. If such action of a county board should 
be chailenged by a tax payer through legal proceedings, it 
is doubtful if a court could sustain it. 


Some time ago it was proposed by a county board to 
make a contribution to the Red Cross fund from the county 
general fund and we were asked to advise as to its legality. 
Of course we could not say that the county board had legal 
authority for such action and that if objection was raised 
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by a taxpayer, such objection would not prevail; but we 
said, however, ‘that the purpose was such that probably no 
objection would be raised if the donation was made; and so 
in this instance a county board would, in reality, need legis- 
lative authorization in order to legally make such use of ‘the 
county funds, but doubtless no one would object if the do- 
nation was made without such authorization. 


There might be some question as to the willingness of 
the other county officers to audit and pay such a donation 
of the county funds, but very likely no such objection would 
be made. We dislike to suggest a doubt or question as 
to this action of the county board for we would much pre- 
fer to commend it. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8. ROE, 

March 27,1918. Deputy Attorney General. 


Senate—Member of House of Representatives—Election. 


No person shall be eligible to the office of Senator, or member of the 
House of Representatives, who shall not be an elector and have re- 
sided within the district from which he is elected for the term of one 
year next before his election, unless he shall have been absent on 
the public business of the United States or of this state. And no 
person elected as aforesaid shall hold his office after he shall have re- 
moved from such district. 


“A majority of the members elected to each House shall constitute a 
quorum and each House shall determine the rules of its proceedings 
and be the judge of the election, returns and qualifications of its 
members. 


To the Speaker of the House of Representatives: 


Herewith attached please find the communication to you 
from Jansen, Nebraska, bearing date of March 25, 1918, 
and signed by Henry Scheve. With reference thereto will 
say, section 5 of article 3 of the constitution is as follows: 


“No person shall be eligible to the office of Senator, or member of the 
House of Representatives, who shall not be an elector and have resided 
within the district from which he is elected for the term of one year 
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next before his election, unless he shall have been absent on the public 
business of the United States or of this state. And no person elected 
as aforesaid shall hold his office after he shall have removed from such 
district.” 


One paragraph in section 7 of article 3 of the constitution 
of the state of Nebraska is as follows: 


“A majority of the members elected to each House shall constitute 
a quorum; each House shall determine the rules of its proceedings and 
be the judge of the election, returns and qualifications of its members.” 


From the foregoing it is quite evident that your body 
has the power and authority to determine, first, whether 
‘there is a vacancy before asking any other or further step. 


The mere fact that a member of your body may have 
been elected and served in a regular session and then re- 
moved temporarily from his home, that is, for a temporary 
purpose and without any intention to absolutely abandon 
his home, would not constitute such a removal as is con- 
templated in the constitution. Moreover, if a vacancy oc- 
curred at the time indicated in the communication, it must 
have occurred during the recess of the legislature and un- 
der such circumstances the governor is not authorized or 
empowered to make an appointment to fill the vacancy. 

Very respectfully, WILLIS E. REED, 
March 27, 1918. Attorney General. 


Motor Vehicle Registration Fund—Use of—County Road and 
Highway Fund—Apportionment. 


A county board can not be compelled to use the fees collected under the 
motor vehicle registration law, for paving, repairing paving, etc., 
within the limits of a municipality. Such funds shall be used for 
the construction and maintenance of permanent roads in the inter- 
est of the motor vehicle owners. 


The county road and highway fund shall be apportioned as under sec- 
tion 2920 of the Revised Statutes for 1913. 


Mr. Louis Lightner, City Attorney, Columbus, Nebraska. 

Dear Sir: Some time ago you wrote us, first, with ref- 
erence to the distribution or use of the fees collected under 
the motor vehicle registration law, and second, with refer- 


OPINIONS 171 


ence to section 2920 of the 1913 statutes as amended by 
chapter 53 of the 1915 laws, dealing with county road and 
highway funds. 


As to the first proposition, it is difficult to find authority 
whereby the municipality may compel the county board to 
use the fees or a part thereof, provided in section 3045 of 
the statutes as amended in 1917, for paving, repairing pav- 
ing, ete., within the limits of the ‘municipality. The statutes 
referred to provide that these fees shall be credited to the 
county road fund for the construction and maintenance of 
permanent roads in the interest of motor vehicle owners. 


While the application and use of this fund is limited to 
this purpose, yet the county board seems to have a disere- 
tionary control over its expenditure and the roads and 
highways upon which this money shall be used. 


The county board has no jurisdiction over the streets of 
the municipality as to their improvement, but the board 
may have authority to contribute from this fund for road 
improvement within the municipality when such improve- 
-ment is essential to the advantageous use of the roads to 
and from the municipality, particularly such improvements 
as the latter statutes provide for. Sections 2912 and 2916 
authorize such use of the county road moneys under certain 
conditions. 


While these motor vehicle license fees are contributed 
largely from the municipality, yet the residents of the 
municipality are largely benefited by road improvements 
beyond the municipality. Chapter 67 of the 1917 laws pro- 
vides for extensive improvement of highways outside of 
the municipality, by a special tax upon the county gener- 
ally, no part of which is expended within the municipality, 
and it is evidently considered not to be unjust because of 
the greater benefit to the municipality from such road im- 
provement. 


We see no reason or authority for the contention that 
the municipality is legally entitled to a portion of these 
motor vehicle license fees provided in section 3045 and its 
1917 amendment, the purpose of which is evidently the im- 
provement of the county roads and highways for the bene- 
fit alike of the county and the*municipality. 
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Second. It is difficult to arrive at a satisfactory interpre- 
tation of section 2920. The amendments to which you refer 
lead one to your view, while the wording of the statute is 
such that its purpose may seem to be limited in its appli- 
cation to counties under the commissioner system. 


The cases cited under section 2920 of the 1915 statutes 
do not deal with the counties under township organization. 
There is, however, an authority that may be followed. In 
the case of Falls City v. Richardson County, 99 Nebr. 663, 
this question was considered when that county was under 
township organization. The county has since adopted the 
commissioner system, and had, we think, adopted that sys- 
tem when the opinion was written. In that case it was 
held that the taxes should be apportioned as under section 
2920 although section 2920 was not referred to, but rather 
strangely, all the cases there cited and relied upon were 
eases in counties under the commissioner system, as you 
will observe. 


There seem not to be other cases in the state dealing with 
this particular subject, but that case evidently may, with 
propriety, be regarded as authoritative in determining now 
the question you have to decide. 


We trust that we shall have given you some assistance in 
disposing of these questions. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES 8S. ROE, 
March 29, 1918. Deputy Attorney General. 


Communicable Diseases—Revocation of Physician’s License. 


A failure to report communicable diseases is not sufficient ground upon 
which a physician’s license to practice may be revoked. 


Dr. Wm. F. Wild, Commissioner of Health, Lincoln, Neb. 


Dear Sir: You inquire whether the state board of health 
may, upon the suggestion of your department or of the 
medical advisory board, revoke a physician’s license for 
failure to report communicable diseases. 
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Permit me to say in answer to the question which you ask 
that the grounds upon which the state board of health may 
refuse to issue a certificate or may revoke one already issu- 
ed to a physician, are set forth in section 2721, Revised Stat- 
utes of 1913, as amended by chapter 56, Session Laws of 
1917. A failure to report communicable diseases i is not set 
forth as one of the grounds upon which a physician’s license 
to practice may be ‘revoked, and I am of the opinion, there- 
fore, that some other or different ground than failure to 
make such a report is necessary to authorize the revocation 
of a physician’s license. 


This does not, however, leave the state entirely without 
a remedy for violation of a rule or regulation of the board 
requiring a report from the physician in charge in such 
cases. Section 2738, Revised Statutes of 1913 provides 
that every person or officer who shall fail, neglect or refuse 
to obey or enforce the rules and regulations of the state 
board of health formulated to prevent the introduction or 
spread of diseases, shall upon conviction be subject to a 
fine of not less than fifteen nor more than one hundred 
dollars for each and every offense. See also section 2740, 
Revised Statutes of 1913. 
Very respectfully, WILLIS E, REED, 
Attorney General. 
By GEORGE W. AYRES, 
March 29, 1918. Special Assistant. 


Carriers of Communicable Diseases—Quarantine and Treatment 
—Expenses, 


In the matter of quarantine and treatment in the case of carriers of com- 
municable diseases and expenses of same, if the State Board of 
Health deems it to be essential to the public welfare to quarantine 
and treat such diseases then the board would have jurisdiction to 
direct local boards of health in such respect. Should the state board 
have this work performed, then the expense would fall upon the 
county or municipality, as the case may be. 


Dr. William F. Wild, Commissioner of Health, State House, 
Lincoln, Nebraska. 


Dear Sir: The matter of quarantine and treatment in 
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the case of carriers of communicable diseases and the ex-’ 
penses of same present a rather new question. 


It is evident that the person or carrier cannot and should 
not be subjected to the expenses thus incurred. The public 
is the vital beneficiary. This principle is applicable gen- 
erally in matters of quarantine and sanitation, including 
fumigation and disinfection as a matter of public protec- 
tion and safety and would seem to apply as well in the 
handling of communicable disease carriers. 


We stated in a former communication that it is the pri- 
mary duty of the county to exercise adequate quarantine 
and sanitation within its boundaries and outside the limits 
of the municipalities and the same duty rests upon the 
municipality within its limits. Charters of certain muni- 
cipalities, give them the right to exercise these powers of 
quarantine, sanitation, ete., certain distances beyond the 
municipality. . That is a permissive duty and if exercised 
by the municipality it is at its expense. 


The state law, however, provides that where such work is 
directed by the state board of health, the expense is charged 
to the municipality or the county, as the case may be, and 
evidently the rule would not be different in dealing with 
carriers of communicable diseases. 


If dealing with such matters and cases is deemed by the 
state board of health to be essential to the public welfare, 
then the board would have jurisdiction to direct local 
boards of health in such respect, and failing, the state board 
should have this work performed and the expenses would 
fall upon the county or municipality, as the case might be. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES S. ROK, 

March 30, 1918. Deputy Attorney General. 


Trespass for Fishing Purposes—Prosecution. 


Section 2671 of the Revised Statutes for 1913, section 19 of the game 
laws, provides that a person entering upon the lands of another for 
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. fishing purposes, is subject to prosecution and fine. The owners of 
private ponds not exceeding ten acres in area, are exempt from 
state regulation as to the time and method of taking fish therefrom. 


Hon. George E. Koster, Deputy State Game and Fish Com- 
missioner, Lincoln, Nebraska. 


Dear Sir: We are replying to the inquiries from Ains- 
ley and Whitman, Nebraska, which you have transmitted 
to this office, with reference to fishing in lakes and ponds 
claimed to be private. 


People generally seem to have a very erroneous under- 
standing that the public may enter upon the lands of an- 
other for fishing purposes or that the banks of a stream 
or pond are open to the public for such purpose, while no 
such right exists, and more, section 2671 of the statutes, 
section 19 of the game laws, specially prohibits same and 
provides that a person entering upon the lands of another 
for such purpose is subject to prosecution and fine. 


Section 2677 of the statutes, section 25 of the game laws, 
defines the public waters over which the state may exer- 
cise jurisdiction, particularly for fish protection, ete., and 
is as follows: 


“Public waters within the meaning of this section shall embrace all 
lakes, ponds, rivers, creeks, bayous and streams except artificial pond 
or ponds subject to the exclusive dominion of single ownership.” 


Section 2660 of the statutes provides that all game and 
fish are the property of the state as follows: 


“All fish or game, song, insectivorous or other birds now or here- 
after within this state not held by private ownership, legally acquired 
and which for the purposes of this chapter shall include all the quadru- 
peds, birds and fish mentioned herein, are hereby declared to be proper- 
ty of the state, and no right, title, interest or property therein can be 
acquired or transferred, or possession thereof had or maintained, ex- 
cept as herein expressly provided.” 


Section 2694 would seem to exempt or exclude from state 
control and regulation, private ponds not exceeding ten 
acres in area and in the case of such private ponds the 
owners may probably be exempt from state regulation as 
to the time and method of taking fish therefrom; but other 
waters are public waters so far as the control of the fish 
and fishing by the state are concerned. 
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An owner of lands adjoining a lake, river or pond may’ 
charge any fee he wishes for permission to go upon his 
lands for fishing purposes. If, however, the road adjoining 
the lake to which one of the letters referred to, is a public 
road so that the right-of-way extends to the lake, then the 
public may fish from the public road or go upon the lake 
from this road. It is a public road for such purpose if it 
has been so designated by the county board, though it 
may not follow the section line. The owner of land may 
charge people for a permit to go upon his land for fishing 
purposes, but not as a license to fish. 


We trust the foregoing will aid you in an understanding 
of the law pertaining to fishing rights and privileges in 
this state. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8. ROE, 

April 1, 1918. Deputy Attorney General. 


Quarantine—County or City Liable for Expense. 


The county or city within the jurisdiction of which a carrier of a com- 
municable disease may be, is responsible for the expense of quar- 
antine and disinfection, and for the care and support of such per- 
son while quarantined. 


Dr. William F. Wild, Commissioner of Health, State House, 
Lincoln, Nebraska. 


Dear Sir: You inquire with reference to the responsi- 
bility for the expenses incurred in the case of terminal 
fumigation of carriers of communicable diseases. 


The responsibility in such case is not particularly dif- 
ferent than it is in the case of quarantine, disinfection, ete. 
The county or the city within the jurisdiction of which the 
case may be is responsible for such expense. The subject 
of the treatment is not. The public is the vital beneficiary, 
not the person, but not to the extent of compensating the 
person for time lost or for support when quarantined in 
his or her home. 
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When the authorities compel a person to go to a pest- 
house or other place for the purpose of segregation and 
treatment, the person cannot be legally subjected to the ex- 
pense thus incurred for support, eare, ete. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES 8S. ROE, 

April 4, 1918. Deputy Attorney General. 


Special Motor Vehicle Registration Fund—Use of. 


The special motor vehicle registration fund can not be used for the pur- 
pose of purchasing road machinery to be used in the different town- 
ships. 


Frank Kelly, Esq., County Attorney of Custer County, 
Broken Bow, Nebraska. 


Dear Sir: Your letter of the 6th instant received, in 
which you inquire whether moneys collected under section 
3045 of the statutes amended by chapter 61 of the 1915 
laws, can be used for the purpose of purchasing road ma- 
chinery in the different townships. 


It seems that under section 3045, as amended by chapter 
64 of the 1917 laws, such license fees are to be paid to the 
county treasurer and a part credited by him to the ‘‘road 
dragging fund of the county and it shall be used by the 
county board of said county for road dragging, paving, re- 
pairing paving, oiling, strawing, claying or stable littering 
sandy roads and for no other purpose.’’ 


The remaining portion of such fees is to be remitted by 
the county treasurer to the state treasurer and placed in a 
fund designated the ‘‘special motor vehicle registration 
fund.’’ 


This is a special fund derived from motor vehicle inter- 
ests to be used by the county board for such interests as 
the statute directs, and it would not seem that it could be 
appropriated to township road purposes, such as purchas- 
ing road machinery for a particular township or that would 
be the property of the township. 
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Chapter 67 of the 1917 laws should be considered prob- 
ably in connection with chapter 64 referred to. The pur- 
pose of chapter 67 in establishing a system of county roads 
throughout the state is due largely to the public demand 
in the interest of motor vehicle traffic. Undoubtedly under 
chapter 64, the county board might purchase from the road 
fund, drags and road machinery for use in certain districts 
or localities, but such property would not belong to the 
township or be under its jurisdiction, but would be the 
property of the county board as trustees of this motor ve- 
hicle fund. 


The distinction of the duties of the county board under 
chapter 64 and chapter 67 of the 1917 laws with reference’ 
to the use of the moneys provided by these statutes is not 
plain. Chapter 67, of course, has particular reference to 
a system of county roads contemplating a system of through 
highways traversing the county in connection with such 
highways of adjoining counties, while chapter 64 contem- 
plates the roads and highways generally in the county with 
reference to the motor vehicle interests of the county. Un- 
der chapter 67, the county board operates largely through 
a county highway commissioner created by that- statute, 
while under chapter 64, the county board is itself the trustee 
of the special fund there created. 


We are replying rather fully to your inquiry, but we have 
occasion frequently to answer inquiries with reference to 
these somewhat confusing statutes and so endeavor to aid 
as far as we can toward an understanding of them. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES S. ROE, 

April 9, 1918. Deputy Attorney General. 


Liberty Bonds—Taxation. 


Liberty Bonds shall be exempt, both as to principal and interest, from 
all taxation now or hereafter imposed by the United States, any 
state or any of the possessions of the United States, or by any local 
taxing authority, except (a) estate or inheritance taxes, and (b) 
graduated additional income taxes, commonly known as surtaxes, 
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and excess profits and war profits taxes, now or hereafter imposed 
by the United States, upon the income or profits of individuals, part- 
nerships, associations, or corporations. 


Any person, firm or corporation within this state, reauired to list prop- 
erty for the purpose of taxation and who claims that a portion of 
his or her funds are invested in government bonds, and therefore ex- 
empt from taxation, shall be required to exhibit to the assessor to 
whom they are required to make returns of such bonds, and the 
assessor shall enter upon such lists, the species of bond or bonds 
so exhibited, together with the number, series and the amount of 
each bond respectively. 


Prof. M. M. Fogg, 1540 South 21st Street, Lincoln, Ne- 
braska. 


Dear Sir: In response to yours of the 17th instant, in 
which you say: 


“On page 9 of the Second Liberty Loan Bulletin No. 17, we Four-Min- 
ute-Men were told that we could safely say that ‘You pay no taxes — 
that’s all. Neither national nor local taxes. The assessor who comes 
around to ask you about your personal property has no right to even 
ask how many Liberty Bonds you own. For that is an affair between 
you and the National Government.’ But now our assessor is doing that 
very thing, demanding the amount, and number of the series, and shows 
his instructions under the Nebraska statute for it. It seems that a rul- 
ing should be obtained either from the attorney general of the state of 
Nebraska, or the federal government, making it plain that it is either 
right to be required to list them, or that the assessors should be notified 
not to call for them.” 


_ In answer thereto will say the First Session of the 65th 
Congress of the United States, of September 24, 1917, chap- 
ter 56, is: ‘‘An Act to authorize an additional issue of 
bonds to meet expenditures for the national security and 
defense and, for the purpose of assisting in the prosecution 
of the war, to extend additional credit to foreign govern- 
ments, and for other purposes.’’ 


Section 7 of that act provides: 


“That none of the bonds authorized by section one, nor of the certifi- 
cates authorized by section five, or by section six, of this Act, shall bear 
the circulation privilege. All such bonds and certificates shall be ex- 
empt, both as to principal and interest from all taxation now or here- 
after imposed by the United States, any State, or any of the possessions 
of the United States, or by any local taxing authority, except (a) estate 
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or inheritance taxes, and (b) graduated additional income taxes, com- 
monly known as surtaxes, and excess profits and war-profits taxes, now 
or hereafter imposed by the United States, upon the income or profits 
of individuals, partnerships, associations, or corporations. The interest 
on an amount of such bonds and certificates the principal of which does 
not exceed in the aggregate $5,000.00 owned by any individual, partner- 
ship, association, or corporation, shall be exempt from the taxes provid- 
ed for in subdivision (b) of this section.” 


From the foregoing it must be evident that the bonds are 
not subject to taxation in any other manner than as pro- 
vided in said section 7 and as qualified by the exceptions 
specified in said section. It will be noticed that not only 
is the $5,000.00 exempt, but the interest thereon is exempt 
from the taxes provided for in sub-division (b), that is, 
graduated additional income taxes, commonly known as 
surtaxes, and excess profits and war profits taxes, now or 
hereafter imposed by the United States. 


Section 6345 of the Revised Statutes of Nebraska for 
1913 is as follows: 


“Any person, firm or corporation within this state, required to list 
property for the purpose of taxation and who claims that a portion of 
his or her funds are invested in government bonds, and therefore exempt 
from taxation, shall be required to exhibit to the assessor, to whom they 
are required to make returns of such bonds, and the assessor shall enter 
upon such lists, the species of bond or bonds so exhibited, together with 
the number, series and the amount of each bond respectively. Every 
person claiming to be the owner of any such bond or bonds, and failing 
or refusing to so exhibit the same to the assessor for the purposes here- 
in provided, shall not be entitled to any exemption on account of funds 
claimed to be invested in such government bonds, but shall have the 
aggregate amount so claimed to be invested added to his list by the 
assessor as so much additional moneys and credits as herein provided.” 


In Jones v. Seward County, 10 Neb. 154, our court held 
that government bonds, to be exempt, must be owned as 
an investment and not to avoid taxation. 


Past experience has taught the public that a person de- 
siring to dodge taxation might claim, and in some instances 
exhibit, a government bond to the assessor for the specific 
purpose of avoiding taxation, and inasmuch as the assessor 
could not meet each individual at once, he found by experi- 
ence that the same bond was peddled around in the neigh- 
borhood and afforded a golden opportunity for the tax 
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shirker to avoid the payment of taxes. Hence the act of 
the legislature, section 6345 of the Revised Statutes, supra. 
By following the letter of the statute just referred to, it can 
work no hardship upon the individual, although it may be 
sometimes inconvenient for him to exhibit the bond and 
permit the assessor to note the species of the bond, its 
number, series and amount. By so doing he is able to check 
ta bond against another who might give in the same 
ond. 


In view of the purposes for which these bonds have been 
and will continue to be issued, it seems to me that the 
over-modest investor who does not care to parade his 
wealth, would be pleased for a golden opportunity such as 
this, when required by the plain provisions of the law, to 
frankly state the amount of his investment, and each indi- 
vidual should faithfully conform to that wise provision of 
the statute, and if he does so the language of the statute 
is express that it is not taxable as provided in section 
7, supra. 


Aside from the patriotic reason of disclosing the fact, 
there are future calls which must necessarily be met by the 
individuals in this country and it might be of material as- 
sistance to the public in endeavoring to place the burden 
of financing the war where it can be borne with the least 
hardship upon the people of the country. I would regret 
exceedingly to know that anyone seriously objected to list- 
ing the securities such as are contemplated in section 6345 
and to which you have referred in your communication. 


Very respectfully, WILLIS E. REED, 
April 22, 1918. Attorney General. 


Liberty Bonds— Assessment of Same. 


A bank in making its return for assessment purposes, is permitted, under 
the law to deduct from its assessment roll the amount of govern- 
ment bonds of the first and second Liberty loan, held by it on April 
1, 1918. Such a deduction may be made of so much of the capital 
stock of the bank as represents an investment in such bonds. 


Hon. P. L. Hall, Lincoln, Nebraska. 
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Dear Sir: You inquire whether a bank in making its re- 
turn for assessment purposes is permitted, under the law, 
to deduct from its assessment roll the amount of govern- 
ment bonds of the first and second liberty loans held by it 
on April Ist, 1918. 


In my opinion, such a deduction may be made of so much 
of the capital stock of the bank as represents an investment 
in such bonds. In making this statement, am not unmind- 
ful of the fact that our supreme court has held that the 
statutory provision for the taxation of the property of 
banks is in reality a provision for the taxation of the share- 
holders upon the value of their respective shares of stock 
(State v. Fleming, 70 Neb. 529) and that the supreme court 
of the United States has held that the tax on an individual 
in respect to his shares in a corporation is not a tax on the 
corporation and the value of the shares may be assessed 
without regard to the fact that the assets of the corporation 
include government securities (Home Savings Bank v. Des 
Moines, 205 U.S. 503; Van Allen v. Assessors, 3 Wall 584; 
Cleveland Trust Company v. Lander, 184 U. S. 111) and, 
if the question were merely as to the power of the state to 
tax the stoekholders of a bank upon the full value of their 
shares of stock, without making any deduction because of 
the fact that a part of the capital stock of the bank is in- 
vested in government securities that are non-taxable, will 
say frankly that, as yet, they have not done so. 

It is clear to my mind, however, that the laws of this 
state do not contemplate or sanction the taxation of stock- 
holders in a bank upon the value of government securities 
that are exempt from taxation and which form a part of the 
capital stock of the bank. The organic law of the state 
provides for uniformity of taxation and the general pro- 
vision of law, relative to the taxation of corporate stock 
only requires that the holder and owner make return of 
such stock when the capital stock of the corporation is not 
assessed in this state. It is clear that if a corporation or- 
ganized for mercantile purposes, let us say, and having all 
its property within the state of Nebraska, animated by a 
spirit of patriotism upon the part of its managers, should 
buy non-taxable government securities, neither the corpora- 
tion itself nor those owning its stock could be assessed 
upon the value of such securities. Uniformity of taxation 
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requires that a like ruling be made in the case of the own- 
ers of bank stock. In the case of First Trust Company of 
Lincoln v. Lancaster County, 141 N. W. 1037, it was held 
that the value of mortgages on real estate in this state, 
. held by banks as security for loans made, should be deduct- 
ed from the capital stock of the corporation for taxation 
purposes, even though the taxes on said mortgages were 
paid by agreement by the mortgagor. It occurs to me that, 
by more than a parity of reason, the value of government 
securities which are non-taxable, in the hands of anyone, 
should be deducted for taxation purposes from the value 
of the capital stock of a bank owning them to the extent 
that they represent an investment of its capital stock. 


Independent of the fact. that the statutory provisions of 
this state and the judicial decisions of its courts indicate 
clearly that the capital stock of a bank invested in non- 
taxable governmental securities is exempt from taxation 
either to the bank itself or to its stockholders, in this crisis 
of the country’s history an exemption from taxation in such 
cases should be allowed as a matter of public policy; for 
every possible inducement should be held out to secure a 
ready response to the government’s appeal for funds with 
which to prosecute the war. 


Very respectfully, WILLIS E. REED, 
April 24, 1918. Attorney General. 


Inheritance Tax—Widow’s Homestead Exempt. 


An inheritance tax is due the county of which deceased was a resident 
at the time of his death and in which he left property. A widow's 
homestead interest is not subject to an inheritance tax. 


Hon. Thomas Robertson, County Judge, Bloomington, 
Nebraska. i 


Dear Sir: In your letter of the 6th instant you say: 
“An estate has just been probated in my office, wherein one John W. 


Elder left property to the value of $37,523.47, of which $12,223.47 is per- 
* sonal and $25,300.00 is lands, all situate in Nebraska. 
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“In his will he devises and bequeaths all of the personalty to his wife, 
Mary A. Elder, who is now of the age of 71 years. He also bequeaths 
her a life estate in and to all of his real estate, and at her death the real 
estate is to go to his two children in shares as follows: 


““To Albion B. Elder, tracts to the valuation of $17,050.00.’ 


“*To Elma Elder Clopper, tracts to the valuation of $8,250.00.’ ” 


It is impossible to determine definitely from the state- 
ment in your letter just what inheritance tax, if any, should 
be paid by the widow. It is reasonably certain that a small 
inheritance tax should be paid upon Albion B. Elder’s 
share of the estate. 


The supreme court of this state has held that: 


“Chapter 23 of the Compiled Statutes of 1911, abolishing the estates 
of dower and courtesy, gives to the surviving spouse of a deceased per- 
son an enlarged estate of the same kind and nature as that of dower or 
courtesy, and such estate, like dower, is not subject to an inheritance 
tax.” (In re Inheritance Tax of Strahan’s Estate, 142 N. W. 678). 


And the rule is that a widow’s homestead interest is not 
subject to an inheritance tax. (Section 60 Ross on Inheri- 
tance Taxes.) 


In order to determine what inheritance tax, if any, the 
widow’s interest in the estate must pay, it becomes im- 
portant to know what is the value of the real estate which 
is claimed as a homestead, for the homestead cannot be con- 
sidered in determining the amount of the inheritance tax. 


It will also be necessary to know whether or not the 
widow is the mother of all the children of the deceased. 
Tf she is not she only takes a one-fourth interest in his real 
estate under the law, while if she is she takes a one-third 
interest under the law. The value of the interest in the real 
estate which she would take under the law if there were no 
will should be deducted from the total value of the real 
estate namely $25,300, and the value of her life estate in 
the balance determined. It is to be borne in mind, too, 
that the first $10,000 in value that she takes by virtue of the 
will over and above what she would have otherwise, pays 
no inheritance tax. 


In determining the value of her life expectancy you will 
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find a table that will be of much assistance to you in section 
6468, Cobbey’s Annotated Statutes, 1911 Edition. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By George W. Ayres, 
May 10, 1918. Special Assistant. 


Extermination of Gophers—Sale of Poisons. 


In view of the extensive and necessary use of such articles, the sale of 
such a proprietary preparation as Gopher Death and other sub- 
stances used generally by the landowners and agriculturists, though 
poisonous, should not be restricted to registered pharmacists. Such 
substances should be labeled in such a manner that all persons 
handling same would readily know of their poisonous properties. 


Hon. Charles E. Gunnels, University Farm, Lincoln, Ne- 
braska. 


Dear Sir: Your letter of recent date, addressed to the 
pure food commission, has been handed to this department 
for a reply, with reference to the legal provisions and re- 
strictions as to the sale and use of poisons for the extermi- 
nation of gophers, grasshoppers and other similar pests, 
and whether associations organized for the destruction of 
these pests may purchase these drugs in quantities and dis- 
tribute them to the users, thus minimizing the cost to the 
users. 


The statutes are restrictive as to the use of some poisons 
in some instances. Section 8604 of the statute requires 
that Arsenic sold in a less quantity than one pound shall 
be mixed with soot or indigo and it has been attempted to 
restrict the sale of articles generally classed as drugs, to 
registered pharmacists. This department however, has 
held that well known household drugs and remedies, put up 
in packages or containers by reputable druggists or phar- 

-macists, may be dispensed in such form by other than the 
registered pharmacist, but this department has held that 
formaldehyde, owing to its poisonous character, should, as 
a matter of public safety, be dispensed by registered phar- 
macists. Section 2735 of the statutes permits the sale and 
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distribution of patent or proprietary medicines by others 
than registered pharmacists. 


Following the rulings of this department and in view of 
the extensive and necessary use of the articles referred to, 
it would seem that. the sale of such a proprietary prepara- 
tion as Gopher Death and other substances used generally 
by the landowners and agriculturists, though poisonous, 
should not be restricted to the registered pharmacist. These 
substances, however, or their containers, should be labeled 
in such a manner that all persons handling these substances 
would readily know of their poisonous properties. 


We are sending a copy of this letter to County Agent B. 
F. Hensel of Oshkosh, Nebraska, pursuant to your request. 
Very respectfully, WILLIS E. REED, 

Attorney General. 
By CHARLES 8. ROE, 
May 24, 1918. Deputy Attorney General. 


Use of Flag on Stationery. 


The flag or colors may be used on stationery and in various ways as pro- 
vided by section 8853 of the Statutes, but it must be disassociated 
from any advertising matter. 


United States Automobile Suvply Co., Omaha, Nebraska. 
Dear Sirs: Your letter of the 17th instant received. 


If you will notice the seal of the United States used by 
the secretary of state on instruments authorized by the 
President and known as the Great Seal of Coat of Arms 
of the United States, you will observe that the shield on 
such seal is very similar to the crest or shield used by your 
company and contains no stars on the portion above the 
stripes, and if you will notice the wording of section 8852 
of the statute referred to, you will see the reason for our 
suggestion. The flag or colors may be used on stationery 
and in various ways as provided by section 8853 of the 
statutes, but it must be disassociated from any advertising 
matter. A business name printed upon what purports to 
be a United States flag or colors is evidently not intended 
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by the statute to be permitted, as you will see by the fol- 
lowing words of the statute. 


“The words ‘flag,’ ‘standard,’ ‘color,’ or ‘ensign,” as used in this sub- 
division or section, shall include any flag, standard, color, ensign or any 
picture or representation of either thereof, made of any substance, or 
represented on any substance, and of any size evidently purporting to 
be either of said flag, standard, color or ensign, of the United States of 
America, or a picture or a representation of either thereof, upon which 
shall be shown the colors, the stars, and the stripes, in any number of 
either thereof, or by which the person seeing the same, without delib- 
eration may believe the same to represent the flag, colors, standard or 
ensign of the United States of America.” 


We have frequent inquiries as to the use of the flag em- 
blem on commercial stationery, merchandise and a multi- 
tude of other uses and have believed that the statute should 
have a liberal interpretation in such respects, but it does 
not seem that the statute intended to permit advertising 
such as the name of a business concern upon the flag or 
color emblem. Flag or color emblems, such as coat buttons 
and pins with the name of a business house or firm upon 
the emblem, we have thought were not intended to be per- 
mitted by the statute and the same may be said as to 
flag or color emblems printed on business stationery and 
carrying the name of the company, firm or business or any 
other inscription, and we think that upon further consider- 
ation, your counsel will concur in our view. 


We are not suggesting that you discontinue the emblem 
that you use, but we are giving you what we have thought is 
a correct interpretation of the statute; doing so because we 
have had oceasion in many instances, to advise others ac- 
cordingly, who have desired to use an inscription or busi- 
ness name upon a representation of the flag or colors. 

Very respectfully, WILLIS EF. REED, 
Attorney General. 

By CHARLES 8. ROE, 

May 31, 1918. Deputy Attorney General. 


Moratorium Law—Military Service. 


The moratorium law enacted at an extraordinary session of the Nebras- 
ka legislature, provides that in suits or legal proceedings against a 
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person in the military or naval service of the United States, the 
court shall continue or stay such suit or proceedings for a reason- 
able time, or while such person is engaged in such service, but not 
to exceed six months after the termination of the present war. 


Mr. Bert L. Adams, 51st Co., 164 D. B., Camp Funston, 
Kansas. 


Dear Sir: Your letter of the 26th instant addressed to 
the state treasurer of Nebraska has been handed to this 
department for reply. 


You inquire, ‘‘if a note contracted by a civilian before 
entering the army can be collected after he is drafted into 
the service.’? You also ask whether a measure has been en- 
acted in this state for the protection of the soldier under 
such circumstances. 


We are pleased to inform you that at a recent extraor- 
dinary session of the Nebraska legislature convened by the 
governor, for the consideration of matters pertaining par- 
ticularly to those in the naval and military service, there 
was enacted what is known as a moratorium law. The stat- 
ute enacted provides that in suits or legal proceedings 
against a person in the military or naval service of the 
United States, the court shall continue or stay such suit or 
proceedings for a reasonable time or while such person is 
engaged in such service but not to exceed six months after 
the termination of the present war. 


We are pleased to answer your inquiry and trust that the 
foregoing will give you the information that you desire. 
Very respectfully, WILLIS E. REED; 
Attorney General. 
: By CHARLES 8S. ROE, 
May 31, 1918. Deputy Attorney General. 


Taxation of Real Estate Mortgages Held by Banks—Taxation of 
Liberty Bonds—War Saving Stamps. 


The deduction of the amount of real estate mortgages held by a bank, 
from the amount of its capital stock, may be made for taxation pur- 
poses where the mortgagor has not agreed to pay the taxes on such 
mortgages. 
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Where a part of the capital stock of a bank is invested in Liberty Bonds, 
the amount of capital stock so invested may be deducted in making 
the report of the value of capital stock to the assessor for taxation 
purposes. 


Investments in War Savings Stamps held by a bank, may be deducted 
from the value of its capital stock for taxation purposes, under the 
same circumstances and conditions that authorize the deduction of 
the investments in Liberty Bonds. 


Mr. P. J. Kerrigan, Greeley, Nebraska. 


Dear Sir: Your letter of the 24th instant addressed to 
the department of banking, has been referred to me for 
answer by Mr. J. J. Tooley. 


You inquire, ‘‘First: Are we entitled to deduct from 
the total of the market and book value of our stock, the 
amount of the real estate mortgages held, April Ist, 1918, 
under the decision of the supreme court in City Trust Com- 
pany v. Douglas County, reported in 165 N. W. 155. See- 
ond: Are we entitled to deduct from the market and book 
value of our stock the amount of Liberty Bonds held April 
Ist, 1918? Third: Are we entitled to deduct from the 
value of our stock the amount of War Savings Stamps held 
April 1st, 1918?”’ 


Your questions will be answered in the order in which 
they are propounded. 


First: In the case of City Trust Company v. Douglas 
County, to which you refer, it is held that the deduction of 
the amount of real estate mortgages held by a bank from 
the amount of its capital stock, may be made for taxation 
purposes where the mortgagor has not agreed to pay the 
taxes on such mortgages. The decision in the case on that 
point goes no further. A motion for a rehearing in said 
cause is now pending. : 


Second: This department has recently expressed an 
opinion that where a part of the capital stock of a bank is 
invested in Liberty Bonds, the amount.of the capital stock 
so invested may be deducted in making the report of the 
value of the capital stock to the assessor for taxation pur- 
poses. 


Third: In my opinion, investments in War Savings 
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Stamps held by a bank may be deducted from the value of 
its capital stock for taxation purposes under the same cir- 
cumstances and conditions that authorize the deduction of 
investments in Liberty Bonds. 


Very respectfully, WILLIS E. REED, 
April 26, 1918. Attorney General. 
Flag Poles. 


The flag staff may be placed upon the school building, in the case of 
small rural schools, but in the case of the larger school buildings, 
the flag pole should be placed upon the school grounds. 


George W. Leamer, E'sq., County Attorney of Dakota Coun- 
ty, Dakota City, Nebraska. 


Dear Sir: Your letter of the 31st ultimo received and we 
note with interest your views as to the purpose of chapter 
228 of the 1918 laws pertaining to the maintenance of flags 
and flag poles upon school house grounds. 


The first section of the act indicates quite plainly that the 
legislature when it enacted the law, had in mind the erection 
of flag poles upon the school grounds rather than upon the 
school buildings, and we concur in your reasons for such 
interpretation of the statute. 


It may be noted that the captions of sections one and 
three of the act refer to flags upon school buildings, while 
the title, and particularly section one of the act, refers to 
the construction and maintenance of flag poles and flags 
upon the grounds of the school houses and public institu- 
tions of learning. 


It may also be noted that the heighth of flag poles pre- 
seribed might justify an inference that the flag staff might 
be placed upon the school building, particularly in the case 
of the small rural school buildings; but in the case of the 
larger school buildings, such as you refer to, it would seem 
to be the intention of the legislature that the flag pole 
should be placed upon the school grounds, and in all cases 
such an arrangement would seem to comply more fully 
with the purpose of the law. 
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It is the duty of the superintendents and trustees of 
schools to obey and carry out fully at this time, this patri- 
otic mandate of the legislature, so that the reasons you give 
and the conditions at this time, justify, we think, your in- 
terpretation of this statute. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

¢ By CHARLES §S. ROE, 

June 5, 1918. Deputy Attorney General. 


Useful Occupation—Clubs and Societies. 


Persons engaged in the organization of clubs, leagues, societies or asso- 
ciations which do not have for their object the furtherance of the 
progress of the war, are not engaged in useful occupations. 


Mr. R. M. Joyce, Chairman, Nebraska State Council of 
Defense, Lincoln, Nebraska. 


Dear Sir: You have asked my opinion as to the proper 
construction to be placed upon the words ‘‘useful oceupa- 
tion’’ in subdivision M, section One, House Roll No. 5, laws 
passed at the special session of the Nebraska legislature 
and approved April 9, 1918, page 37, supplement to Ses- 
sion Laws of 1917. 


It is my opinion that the construction to be placed on 
“Useful occupation’? varies somewhat under the cireum- 
stances of each case and the time and conditions of the 
country at the time of rendering the same. For instance, 
one might be engaged in an occupation which is useful, but 
by methods or manner of pursuing the occupation fail to 
make it useful, such as one engaged in lecture work who 
uses his opportunities as a lecturer to attempt to belittle 
the government activities, or to disparage our form or 
system of government at this time. Such a person, while 
his occupation might be useful, in the first instance fails 
to make its pursuit useful and thus, in my opinion, fails to 
be engaged in a ‘‘usefu! occupation.’’ 


The work attempted or performed must be something 
worth the while when viewed under existing conditions, 
since high pressure is on for assistance by each person 
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physically able to work, and such work must not be friv- 
olous or hurtful. Williams Calk Co. v. Neverslip Mfg. Co. 
136 Fed. 210. 


In my opinion all persons engaged in the organization of 
clubs, leagues, societies or associations which do not have 
for their object the furtherance of the progress of the war, 
are not engaged in a useful occupation. Any occupation 
which is instrumental in keeping alive existing military, 
commercial or governmental activities is useful, but any 
occupation which has for its object, either directly or indi- 
rectly, the opposition to our present form or system of 
government, the creation of new political parties, the de- 
termination of economic questions not connected with the 
war, and many other acts and deeds too numerous to men- 
tion, are not useful occupations. There may be instances, 
as I have stated, where an occupation might be useful if 
properly followed, but become useless under the meaning 
of the act referred to, when attempted in communities 
where such activities are not desired, or in such a manner 
as to encourage a failure of unanimous and concerted ac- 
tion by all people toward the common end of winning the 
war, and each and all such persons so found violating the 
law must be punished to the limit. 

Very respectfully, WILLIS E. REED, 
June 7, 1918. Attorney General. 


Electric Light Line—Issuing Bonds for Same. 


An electric light line can not be held to be an improvement of the city 
streets and the authority to issue bonds for the construction of 
same, under the provision of section 413 Revised Statutes of 1913, 
is doubtful. 


Hon. W. H. Smith, State Auditor of Public Accounts, Lin- 
coln, Neb. 


Dear Sir: You inquire whether under section 413, Re- 
vised Statutes of 1913, bonds may be issued for the pur- 
pose of aiding in the construction of an electric light line 
which is to be owned by a private party, but which will fur- 
nish the village issuing the bonds with light. 
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In answer to your question I will say that the supreme 
court of this state has held that: 


“The phrase beginning with the word “improving” is a limitation of 
the preceding language and limits the authority to issue bonds to such 
as are issued in aid of the works specifically enumerated in such phrase.” 
State v. Weston, 69 Neb. 696. 


Inasmuch as an electric light line can hardly be said to 
be an improvement of the streets of the city or of any other 
of the specific kinds of internal improvements enumerated 
in the section, the authority to issue bonds for sueh pur- 
pose under the provisions of said section is at least doubt- 
ful. : 
Very respectfully, WILLIS E. REED, 

Attorney General. 
By GEO. W. AYRES, 
June 10, 1918. Special Assistant. 


Electric Light Bonds—Issuance. 


The right to issue bonds under section 413, Revised Statutes of 1913, such 
bonds to be donated to the owner of a private electric light plant, 
which, when constructed, will supply the village with light, is doubt- 
ful. 


George W. Leamer, Esq., County Attorney of Dakota Coun- 
ty, Dakota City, Neb. 


Dear Sir: The state auditor has handed me your letter 
of the 8th instant addressed to him and has asked for an 
opinion from this office upon the question therein pro- 
pounded. I have advised him that the right to issue bonds 
under section 413, Revised Statutes of 1913 to be donated 
to the owner of a private electric light plant which, when 
constructed will supply the village with light, is at least 
doubtful, and have called his attention to the case of State 
v. Weston, 69 Neb. 696. 


In the case of State v. Weston, supra, you will note that 
the judge who wrote the opinion refers to the decision in 
Cummings v. Hyatt, 54 Neb. 35, and points out that after 
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the decision in the last mentioned case was rendered the 
reading of the statute was changed by amendment. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By GEO. W. AYRES, 
June 10, 1918. : Special Assistant. 


Alien Enemy—Use of German Language. 


No alien enemy shall act as lecturer, priest, preacher, minister, teacher, 
editor, publisher or educator in any capacity or by any means, within 
the state during the present war, without first filing an application 
with the district court in the county of his residence as required by 
section 5, chapter 5, page 38 laws of the Thirty-sixth special session 
of the legislature. 


Mr. Frank Dolezal, Fremont, Nebraska. 


Dear Sir: In your favor of the 7th instant you say that 
at the request of the Roman Catholic church at Snyder, you 
desire an opinion from this. office touching the following 
matter: 


“Their priest was refused permission to preach or teach. It is a Ger- 
man congregation and they cannot get served without great inconven- 
ience and trouble. The two things they are most interested in are the 
ritual observances. First is the service of the Mass. This is a ritual- 
istic service in the Latin language in the church. It cannot be varied by 
the priest and is served in the same form in all the churches in all the 
countries and there is not in that congregation a single person who un- 
derstands the Latin so as to be able to tell the meaning of the words. 
It is purely a religious ceremony and wholly ritualistic. The second 
feature is the two main rights of the church, baptism and extreme unc- 
tion. The baptism is a ceremonial and is performed in Latin in the 
church under a ritualistic form. The extreme unction is also ritualistic, 
but it involves the confession on the deathbed and is the preparation by 
the priest of a person for his death in his last sickness.” 


Answering the same, will say that I infer, when you say 
that ‘‘their priest was refused permission to preach or 
teach,’’ the subject of his right to preach or teach has un- 
doubtedly been up before the judge of your district court 
as provided by law, and denied by the judge. The latter 
part of section 5 of chapter 5, page 38 of the laws of the 
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special session of the 36th session, which were passed at 
the special session of 1918, is positive and is as follows: 


“No alien enemy shall act as lecturer, priest, preacher, minister, teacher, 
editor, publisher or educator in any capacity or by any means within the 
state during the present war without first filing an application with the 
district court in the county of his residence, setting forth the date of his 
arrival in the United States, the places where he has resided, what steps, 
if any, he has taken to become a citizen, together with a showing of. what 
service he has rendered the government since the war was declared and 
obtaining a permit from said court to act as lecturer, priest, preacher, 
minister, teacher, editor, publisher or educator. Upon such application 
being filed, the court shall notify the State Council of Defense of its 
pendency together with the date when the same is set for hearing, when 
the State Council of Defense shall be offered full opportunity to file any 
counter showing which they think advisable. If upon such hearing a 
permit is granted the same shall be revokable at any time in the discre- 
tion of the court.” 


The foregoing would seem to answer your question and 
in my judgment, it is clearly within the discretion of the 
district court. 


Very respectfully, WILLIS E, REED, 
June 12, 1918. Attorney General. 


Schoo] Districts—Consolidation. 


When one school district is discontinued and its territory attached to 
an adjoining consolidated school district upon a petition signed by 
one-half of the legal voters of the discontinued district, the county 
superintendent, is presumed to act within a reasonable time, in rati- 
fying such proceeding. If a petition or remonstrance is filed, the 
county superintendent has a right to permit names to be added or 
withdrawn from the same up to the time she finally acts in the 
matter. 


- Hon. W. H. Clemmons, State Superintendent of Public In- 
struction, Lincoln, Nebraska. 


Dear Sir: In answer to the questions propounded in the 
letter of Gertrude L. Coon to Mr. Woodward of your of- 
fice, which has been referred to me, | will say that sub- 
division ¢ of section 2, chapter 121, Session Laws of 1915, 
provides that: 
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“One school district may be discontinued and its territory attached to 
an adjoining consolidated school district upon a petition signed by one- 
half of the legal voters of the district discontinued, provided that a ma- 
jority of the voters, attending the annual meeting or a special meeting 
called by the board for that purpose, in the consolidated district, vote in 
favor of annexing said territory.” 


[ find nothing in the statute that limits the time within 
which the county superintendent must act in such a case, 
although the law contemplates of course that it shall be 
within a reasonable time. Miss Coon has an undoubted 
right as county superintendent to defer action for a reason- 
able time. 


The law does not contemplate the filing of either a pe- 
tition or a remonstrance signed by electors of a consoli- 
dated district in such a case. The petition or remonstrance, 
if one is filed, is signed only by the electors of the district 
to be joined to the consolidated district. The superinten- 
dent has a right, in my opinion, to permit names to be added 
to or withdrawn from the petition and remonstrance up to 
the time she finally acts in the matter. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By GEORGE W. AYRES, 

June 12, 1918. Special Assistant. 


Occupation Tax—Corporations—Exemption. 


A corporation having capital stock is not exempt from paying an occu- 
pation tax. For a corporation to be exempt from’ such tax, it must 
be organized “not for profit and having no capital stock.” These two 
conditions must exist. Educational, charitable, fraternal, religious 
and other associations without capital stock, may be incorporated and 
are not subject to an occupation tax. 


Mr. M. M. Vaughn, Nebraska City Business Men’s Asso- 
ciation, Nebraska City, Nebraska. 


Dear Sir: Your letter of the 13th instant received and 
we are pleased to reply to your inquiry. 


Section 767 of the Revised Statutes of 1913, governing 
the question you submit, provides as follows: 
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“Each corporation, organized under the laws of this state, not for 
profit, and having no capital stock, shall make a report in writing to the 
secretary of state, annually, during the month of November, in such 
form as the secretary of state may prescribe. The report shall be sign- 
ed and sworn to before an officer authorized to administer oaths, by the 
president, vice president, secretary or other chief officer of the corpora- 
tion, and forwarded to the secretary of state.” 


The secretary of state’s office holds that a corporation 
having capital stock is not exempt from the occupation tax 
provided in article 19 of chapter 14 containing section 767 
referred to and that for a corperation to be exempt from 
such tax it must be organized, ‘‘not for profit and having 
no capital stock;’’ that is, that the two conditions must 
exist. That question may be somewhat debatable but this 
department has rather concurred in the ruling of the secre- 
tary of state. 


The statutes provide for the incorporation of educa- 
tional, charitable, fraternal, religious and other associa- 
tions without capital stock and which would not be subject 
to an oceupation tax. In such cases bonds are often issued 
to represent an interest in property acquired by the asso- 
ciation or corporation. 


In the case of the corporation you refer to, the oceupa- 
tion tax is $5.00 and if you could avail yourselves of the 
exemption referred to, you would then need to pay a filing 
fee of $1.00 for filing the certificate required in such case 
as provided in sections 768 and 769, making a difference 
of $4.00 in case the corporation could be exempted from 
the occupation tax in question. 


We return the certificate enclosed with your letter. 


Very respectfully, WILLIS E. REED, 
Attorney General. 

By CHARLES S. ROE, 

June 15, 1918. Deputy Attorney General. 


Filing Nomination Petitions—Time Limit. 


Nominating petitions shall be filed at least thirty days prior to the time 
set for the primary. The thirty days must elapse from and after 


llag 
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the day of filing the petitions and fully expire before the day appoint- 
ed for the primary. 


C. A. Kingsbury, Esq., County Attorney of Dixon County, 
Ponca, Nebraska. 


Dear Sir: Your letter of the 14th instant received, in 
which you request an interpretation of section 2157 of the 
Revised Statutes with reference to the time within which 
nominating petitions may be filed for the primary election 
to be held August 20, 1918. 


The statute provides that the petition or application des- 
ignated therein shall be filed ‘‘at least 30 days prior to such 
time.’’ 


Evidently the 30 days must elapse from and after the 
day of filing the petitions or applications and fully expire 
before the day appointed for the primary. This depart- 
ment, in an earlier opinion, so decided a similar question, 
relying upon the cases of Weyant v. Tuthill, 17 Neb. 495, 
and Miller v. Lefever, 10 Neb. 77. 


There may be some confusion upon this question because 
of the prevailing opinion in the case of State v. Dewey, 73 
Neb. 396, but we do not think that the ruling in that case is 
sufficiently definite to be authoritative upon the particular 
question presented, but rather that the dissenting opinion 
therein emphasizes the theory that is decisive of the ques- 
tion that is the subject of this inquiry, Our view of the 
question is that nominating petitions or applications must 
be filed on or before July 20th, 1918, in order that the 
names of the petitioners or applicants may be legally 
upon the primary ballot. 

Very respectfully, WILLIS FE. REED, 
Attorney General. 
By CHARLES S. ROE, 

June 19, 1918. Deputy Attorney General. 


Violation of Liquor Law—Punishment. 


In many states a severer punishment is inflicted upon a second conviction 
for a violation of the liquor law than upon a first conviction. Occa- 
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sionally a different punishment is prescribed for a third offense, 
which usually must be committed after a conviction for a second 
offense. 


Frederick S. Berry, Esq., County Attorney of Wayne 
County, Wayne, Nebraska. 


Dear Sir: In answer to your inquiry in re case of State 
v. Schlack, I will say that in my opinion, the statute you 
cite has reference to a former conviction rather than to 
the date of the offense charged. 


“In many of the states a severer punishment is inflicted upon a second 
conviction for a violation of the liquor law than upon a first conviction. 
Occasionally a different punishment is prescribed for- a third offense, 
which usually must be committed after a conviction for a second offense. 
* * * Tn all such instances such averments must be inserted in the 
indictment, if a greater punishment is desired, as will reasonably point 
out to the accused where he can find the record of the first conviction.” 
Section 911, Woolen and Thornton on Intoxicating Liquors. 


“Whenever a statute makes a second offense felony, the first being 
misdemeanor, or punishes the second more heavily than the first, it is 
enlarged by construction to mean, after conviction for the first, not mere- 
ly after it is committed.” Bishop on Statutory Crimes (3rd Edition) 
Section 240. 


Under these rulings, it is clear that the court should sen- 
tence for each count, if the defendant is convicted, as 
though the offense was committed for the first time. 

Very respectfully, WILLIS E. REED, 
June 20, 1918. Attorney General. 


School District Treasurer—Failure to File Bond—Filling 
Vacancy. 


It is the duty of the school district treasurer when he is elected, to give 
a new bond and failure to give this bond within ten days after the 
election renders the office subject to be declared vacant by the 
school district board. The filing of his bond after the office has been 
declared vacant for failure to file and without any reappointment 
by the district board, will not operate to restore him to office, since 
the bond was not approved by both the other members of the board. 


C. L. Stewart, Esq., County Attorney of Clay County, Clay 
Center, Neb. 
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Dear Sir: In answer to your letter of inquiry of the 14th 
instant, I will say that it was the duty of the school district 
treasurer, when he was elected, to give a new bond, and 
failure to give this bond within 10 days after the election 
rendered the. office subject to be declared vacant by the 
school district board. 


I think the other members of the board, on the undisputed 
facts in the case, had a right to declare the office vacant 
without giving notice of their intention so to do to Mr. 
McKelvie, although the usual and better course would have 
been to notify him. 


The filing of his bond after the office had been declared 
vacant for a failure to file and without any reappointment 
by the district board, did not operate to restore him to of- 
fice, since the bond was not approved by both the other 
members of the board. 


If there were 40 people present at the annual district 
meeting when a vote was taken to fill a vacancy in the office 
of district treasurer and only 15 of them voted, but all who 
did vote, voted for Mr. Fred Mock, Mr. Mock in my opinion, 
was elected. While Mr. McKelvie held and was permitted 
to hold without objection, the office of school district treas- 
urer, he was a de facto officer and his acts were valid and 
in such a case, in my opinion, mandamus would lie in a 
proper case to compel the moderator to countersign orders 
drawn on the de facto district treasurer, namely, Mr. Me- 
Kelvie. This action for a mandamus could be brought by 
the county superintendent on behalf of the district, but this 
need not necessarily be done. The teacher or other party 
in whose favor the order was drawn, could maintain man- 
damus in his own behalf. In such case, Mr. MeKelvie would 
not be a proper party to bring the mandamus suit where 
he was not the party in whose favor the order was drawn, 
but only the school district officer on whom it was drawn. 

Very respectfully, WILLIS E. REED. 
June 20, 1918. Attorney General. 


Teaching Sunday School and Preaching in German. 
Teaching in the Sunday School and preaching should be in the English 
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language although as yet there has been no statutory law enacted 
which prohibits the teaching of Sunday School and preaching in the 
German language. 


Rev. J. J. Meyer, North Loup, Nebraska. 


Reverend Sir: With reference to your communication 
of the 17th instant in which you explain that it is the de- 
sire of certain members of your congregation to know the 
power of the Council of Defense, as well as my opinion 
with reference to teaching Sunday school in the German 
language and preaching in the German language, will say, 
the Council of Defense will write you and send you a letter 
such as they are sending throughout the state, in order that 
you may know the position which they take. 


As I have repeatedly said to others, as yet there has been 
no statutory law enacted which prohibits the teaching of the 
Sunday school in the German language nor preaching in the 
German language, and yet it is essential that the public 
should do many things or omit to do others which are not 
commended or prohibited by law, leaving to the best judg- 
ment of public opinion as to the better course to pursue, and 
the failure to observe what the general public believes to be 
just and right under conditions as they exist at the time, 
almost always results in subsequent enactment of laws to 
meet the general will of the public. The fact that in many 
localities ‘it might stir up strife and bad feeling and cause 
a certain amount of distrust and cause questions of loyalty 
or disloyalty to embroil one’s neighbors, it would seem that 
such organizations as religious ones, who condemn strife 
and anger, and who teach brotherly love, should be the first 
to show by example the beauty of such a doctrine; and that 
no other or further order or suggestion would be required 
than the reading of only a few words from the Holy Writ. 


Knowing that you are thoroughly loyal yourself and 
that most people in this country also are, and that the 
membership of your church may not expect to increase as 
a result of migration from the old country in view of the 
war, and the feeling growing out of the same, your church 
must then enlarge by reason of the young people growing 
up, and all those know or can easily learn and should ac- 
quire knowledge of the Bible through the English language. 
Any other course is fraught with danger for the best inter- 
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est of the community and the general public. Teaching in 
the Sunday school and preaching should be in the English 
language and which I trust your congregation will be 
pleased to conform with. 

Very respectfully, WILLIS E. REED, 
June 22, 1918. Attorney General. 


Osteopaths—Administering Drugs. 


An osteopathic physician can not lawfully prescribe or administer drugs 
of any kind or character, under the laws of the state of. Nebraska. 


Dr. J. J. Hompes, Secretary of Advisory Board to the State 
Department of Health, Lincoln, Neb. 


Dear Sir: Answering your inquiry relative to the ex- 
tent of the practice of osteopathy by licensed persons fol- 
lowing that system of treating diseases, will say that the 
practice of osteopathy and the practice of medicine differ 
greatly. 


Osteopathy is defined by the Annual Encyclopaedia for 
1900, p. 554, as: 


“A method of treating diseases of the human body without the use of 
drugs, by means of manipulations applied to various nerve centers, chief- 
ly those along the spine, with a view to inducing free circulation of the 
blood and lymph, and an equal distribution of the nerve forces. Special 
attention is given to the readjustment of any bones, muscles, or ligaments 
not in the normal position.” 


The American School of Osteopathy at Kirksville, Mo., 
is the parent college of the system of osteopathy in this 
country, and the statutes of Missouri recognize osteopathy 
as a ‘‘system or science of treating human diseases,’’ and 
declare such system or science not to be the practice of 
medicine and surgery, within the meaning of the act regu- 
lating the practice of medicine and surgery in that state. 
(Mo. Laws of 1897, p. 206.) The law of Nebraska, how- 
ever, provides that surgery must be included in the course 
of study in any legally chartered school of osteopathy. 
(Revised Statutes of 1913, section 2794.) 


In the schools of learning teaching medicine in its dif- 
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ferent branches, an essential part of the instruction is in 
teaching the nature and effects of medicine, how to com- 
pound and administer them, and for what maladies they are 
to be used. Without a knowledge of medical agencies, no 
person can be deemed equipped to practice medicine by any 
medical college; for these things lie at the base of the in- 
struction given in such schools. 


Osteopathy teaches neither medical therapeutics nor ma- 
teria medica. Bacteriology is also. ignored by it. It relies 
entirely on manipulation of the body by rubbing, pulling 
and kneading with the hands and fingers, for the treatment 
of diseases. Its theory is that a large number of ailments 
are due to irregular nerve action, and that by stimulating 
or repressing the nerve centers by manipulation they en- 
able nature herself to right the evil. It does not administer 
drugs and does not profess to cure all diseases. When a 
case is presented requiring medication, the osteopath gives 
way to the physician. Services in kneading and manipula- 
ting the body are no more the practice of medicine than 
services in bathing a patient to allay his fever or the in- 
flammation of a wound. 


I am of the opinion, therefore, that an osteopath cannot 
lawfully prescribe or administer drugs of any kind or char- 
acter, as such acts would constitute the practice of medicine 
and, under the law of this state, such person would be 
guilty of a misdemeanor and upon conviction thereof would 
be subject to a fine of not less than $50 nor more than $300, 
together with costs of prosecution, for each offense. How- 
ever, surgery being one of the branches osteopaths are re- 
quired to know, under the law of this state, it would seem 
that they can practice this branch, but are prohibited from 
administering drugs; and inasmuch as one cannot safely 
practice surgery without administering a drug, as the law 
now stands they are not permitted to perform surgical 
operations without the personal supervision and assistance 
of a regularly licensed and practicing physician and sur- 
geon, 


Very respectfully, WILLIS E. REED, 
June 22, 1918. Attorney General. 
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Permit to Preach—Alien Enemy—Non-Resident. 


So long as the applicant to preach is a resident of another state, the 
district court of Nebraska has no jurisdiction to make a finding 
“granting a permit to preach in this state. 


Rev. J. Lehmann, Cook, Nebraska. 
Reverend Sir: In yours of the 20th instant you inquire: 


“Will you kindly inform me whether a minister living in Iowa could 
secure a permit for preaching in Nebraska? Our district includes part 
of Iowa. A change of pulpits between ministers of the two states has 
been customary. Provided that a minister is an alien enemy but has 
the name of being thoroughly loyal (having three of his boys in the 
United States army), provided that he could procure the necessary proof 
and testimony of his loyalty, could he obtain a permit to occasionally 
preach in Nebraska?”. 


In response thereto, will say that section 5, chapter 5 of 
the laws passed at the special session of the legislature of 
Nebraska, which convened March 26th and adjourned April 
8th, 1918, among other things, provides: 


“No alien enemy shall act as lecturer, priest, preacher, minister, teach- 
er, editor, publisher or educator in any capacity or by any means, within 
the state during the present war without first filing an application with 
the District Court in the county of his residence, setting. forth the date 
of his arrival in the United States, the places where he has resided, what 
steps, if any, he has taken to become a citizen, together with a showing 
of what service he has rendered the government since the war was de- 
clared and obtaining a permit from said court to act as preacher, lectur- 
er, priest, minister, teacher, editor, publisher or educator. Upon such 
application being filed, the court shall notify the State Council of Defense 
of its pendency together with the date when the same is set for hearing 
and the State Council of Defense shall be afforded full opportunity to 
file any counter-showing which they think advisable. If upon such hear- 
ing a permit is granted, the same shall be revokeable at any time in 
the discretion of the court.” 


The state has no jurisdiction outside of its geographical 
boundaries and when the legislature referred to an alien 
enemy, coming within the act, filing application before the 
district court in the county of his residence, setting forth 
the date of his arrival in the United States, the places where 
he has resided, ete., it thereby excluded from consideration, 
any alien enemy who is not a resident of this state. Am 
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strengthened in this view by the further statement in the 
act, which says: 


“Upon such application being filed, the court shall notify the State 
Council of Defense of its pendency together with the date when the 
same is set for hearing and the State Council of Defense shall be afforded 
full opportunity to file any counter-showing which they think advisable.” 


If an application was made by a minister in New York 
or San Francisco or any other city in the United States so 
remote from here it would be physically impossible for 
the Council to appear, and no adequate provision by the 
legislature has been made to cover the expenses in so doing, 
it would make the law of no value or benefit whatever. 
It must therefore be held, on all the facts by you stated, 
that so long as the applicant is a resident of another state, 
the district court would not have jurisdiction to make a 
finding and thereby grant a permit. The jurisdiction of 
the court to hear, try and determine those facts is exelu- 
sive and as the law now stands, must be conformed to. I 
have no doubt whatever, from your statement, but what 
the party under consideration is absolutely loyal and if he 
was a resident of the state at the time of making the ap- 
plication, the district court in the county of his residence, 
upon a showing of the facts, as by you detailed, would un- 
doubtedly grant the permit, but not otherwise. 

Very respectfully, WILLIS E. REED, 
June 22, 1918. Attorney General. 


Consolidating School Districts—Division of Property. 


It is the duty of the county superintendent, at the time of the forming 
of a new school district from one or more districts possessing school 
property to ascertain and determine the amount justly due to such 
new district from any district or districts out of which it may have 
been in whole or in part formed. The division of property should 
be made when the district is formed. After the division the old dis- 
trict has no authority to use property or funds to which the new one 
is entitled. 


Mr. James Brown, Big Springs, Neb. 


Dear Sir: Answering your letter of the 22nd instant will 
say that where school children have been transferred from 
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the district where they reside, with their parents or guard- 
ians, to a more convenient school in an adjoining district, 
the law requires the county clerk to place the school taxes, 
except for the payment of existing bonds or interest on the 
same, of the parents or guardians and of the real estate on 
which they reside, not exceeding a quarter section of land, 
for the year next ensuing, in the adjoining district instead 
of in the district of their residence, basing such school tax- 
ation upon the levy for school purposes in the adjoining 
district. (Revised Statutes of 1913, section 6942.) In such 
a case, however, no division of school property is made. 


Section 6708, Revised Statutes of 1913, makes it the duty 
of the county superintendent, at the time of forming a new 
district from one or more districts possessing school prop- 
erty, to ascertain and determine the amount justly due to 
such new district from any district or districts out of which 
it may have been in whole or in part formed. The division 
of property should be made when the district is divided, 
or as soon as possible thereafter. After the division, the 
old district has no authority to use property or funds to 
which the new one is entitled. 


Section 6745, Revised Statutes of 1913, provides that the 
school district officers shall see that school is actually taught 
within their district by a licensed teacher, and that: 


“No district shall receive any portion of the state funds unless school 
shall have been actually taught therein for the length of time required 
by this section, provided, in case of epidemic sickness prevailing to such 
an extent that the school board in any district shall deem it advisable to 
close any or all schools within the district, or if, on account of the de- 
struction of the school house, it shall be impossible to continue the school, 
such closing of the school shall not prevent it from drawing its proper 
share of the state apportionment.” 


The penalty which the law inflicts upon a district for not 
keeping up schools is the forfeiture of the next year’s ap- 
portionment. 


Trusting that the foregoing fully answers the questions 
propounded by you, I am, 
Very respectfully, WILLIS E, REED, 
June 26, 1918. Attorney General. 
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Taking Up Outstanding Warrants—Issuing Bonds for the 
Purpose. 


The general provision relative to the refunding of the indebtedness of a 
school district, does not authorize such a refund except by exchange 
of bonds made in cases where the district has been found to be unable 
to pay its entire bonded indebtedness. There is a special provision 
in regard to city school districts which provides that the board of 
education of a city school district may borrow money upon bonds 
or warrants which they are empowered to issue when authorized so 
to do by the electors of the district at an election called for that 
purpose. 


Hon. W. H. Smith, State Auditor of Public Accounts, 
Lincoln, Nebraska. 


Dear Sir: I have been asked for an opinion as to 
whether or not a city school district operating under arti- 
cle 22 of the school law may lawfully issue bonds for the 
purpose of taking up outstanding warrants. 


The general provision relative to the refunding of the 
indebtedness of a school district does not authorize such a 
refund, except by exchange of bonds made in cases where 
the district has been found to be unable to pay its entire 
bonded indebtedness. But there is a special provision in 
regard to city school distriets governed by the provisions 
of article 22 of the school law, which is found in article 
6971, Revised Statutes of 1913 as amended by chapter 129, 
Session Laws of 1917, which provides that the board of 
education of a city school district governed by the pro- 
visions of the aforesaid article may borrow money upon 
bonds or warrants which they are empowered to issue when 
authorized so to do by the electors of the district at an elec- 
tion called for that purpose. The special statute places 
no limitations upon the amount or the purpose for which 
such bonds shall be issued, except that it shall be for an 
amount authorized by the electors of the district, and there 
is, of course, the implied limitation that the issues shall be 
for some purpose connected with the administration of the 
schools. 


In the case of Kockrow et al v. Whisenand et al, 130 N. 
W. 287, it was held that the general provision of statute 
requiring a petition of the electors of the school district 
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to the school district board asking for the submission of 
the question of voting of school bonds at a district elec- 
tion would not apply, and that the board could call for 
such an election without a petition of the electors. Simi- 
larly, in the case of State v. Barton, 136 N. W. 22 to 36, 
it is held on page 33 that the general provisions of statute 
relative to the issuance of school bonds found in sections 
2, 3, 4 and 5 of sub-division 15 of the compiled statutes of 
1911 would not apply to a city school district of the class 
of Lincoln. 


It occurs to me that by a parity of reason the general 
provisions of statutes relative to the refunding of the in- 
debtedness of a school district do not apply in the case of 
a city school district, but that under the special provisions 
of statute the school board may, when authorized so to do 
by the electors, issue the refunding bonds of the district to 
take up valid outstanding warrants. 


In this connection I call attention to the fact that even 
if such bonds should be held invalid, but the proceeds de- 
rived from their sale are used in paying off valid warrants, 
the purchaser will have recourse against the district to re- 
cover the amount of warrants paid with the proceeds of the 
sale of such bonds. 


“One F. having certain warrants against the city of P., which were 
duly and legally issued, exchanged the same under the provisions of an 
ordinance of the city for its funding bonds, which were declared illegal 
because issued in excess of the limit fixed by law. Held, in an action 
against the city, that he could recover the value of the warrants.” City 
of Plattsmouth v. Fitzgerald, 10 Neb. 401. 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By GEORGE W. AYRES, 

July 16, 1918. Special Assistant. 


Compensation and Mileage of Senators and Representatives At- 
tending a Special Session of the Legislature. 


Payment of mileage to members of the legislature for attendance upon 
a special session may be permissible, but not so as to extra compen- 
sation for such attendance. 
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Hon. W. H. Smith, State Auditor of Public Accounts, Lin- 
coln, Nebraska. ; 


Dear Sir: You submit to this department the follow- 
ing communication, with reference to the compensation and 
mileage of members of the legislature for attendance upon 
the special session, convened March 26th, 1918. 


“The last, or special, session of the legislature appropriated funds to 
pay the members for a ten days period at the rate of $10.00 per day. 
The act did not carry the emergency clause, but is now operative be- 
cause of the lapse of ninety days since the date of adjournment. Please 
advise me whether or not, in your opinion, it would be legal, under the 
wording of the constitution, for us to issue warrants in payment of the 
claims filed against this appropriation. 


The same session appropriated funds out of which to pay mileage to 
the members at the rate of ten cents per mile. Please advise me whether 
or not, in your opinion, claims would be legal against this appropriatom 
also.” 


Section 4 of article 3 of the state constitution provides 
that: 


“Both senators and representatives shall each receive pay at the rate 
of $600 for each regular session of the legislature during their term 
and ten cents for every mile they shall travel in going to and returning 
from the place of meeting of the legislature on the most usual route.” 


Section 8 of article 5 provides that: 


“The governor may, on extraordinary occasions, convene the legis- 
lature by proclamation, stating therein the purpose for which they are 
convened and the legislature shall enter upon no business except that 
for which they are called together.” 


It has been held in other jurisdictions under similar con- 
stitutional provisions or limitations as to compensation, 
that the legislature may defray the expenses of travel thus 
incurred, and indeed our own state has held similarly. 


As to the additional per diem compensation appropri- 
ated by the legislature in addition to that directly provided 
by the constitution, there is some question. The construc- 
tion of the constitution by the legislature evidenced by its 
action in appropriating the additional per diem compensa- 
tion, is not at all authoritative, as in the case of the inter- 
pretation by a legislature of its own acts. 
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If, in this instance, the legislature may authorize this 
additional compensation and fix the per diem amount, the 
constitutional provision in this respect would seem to be 
shorn largely of its apparent intended force. For these 
reasons, we are reluctant to recommend that warrants be 
issued upon the claims in guestion against this appropria- 
tion. We would like to recommend the payment of these 
claims, but out of deference to our views as to the doubt- 
fulness of their legality, we feel that it is not only proper, 
but altogether advisable for all concerned, that the matter 
be submitted to the court. 

Very respectfully, WILLIS E. REED, 

; Attorney General, 

By CHARLES S. ROE, 

July 26, 1918. Deputy Attorney General. 


Useful Occupation—Sedition. 


Any person who is physically able to work and is not engaged in any 
useful occupation and who refuses employment or remains habit- 
ually idle when useful employment is obtainable, shall be deemed 
guilty of sedition. 


A. S. Moon, Esq., County Attorney of Loup County, Tay- 
lor, Nebraska. 


Dear Sir: In your favor of the 30th ultimo you say: 


“I have been acting under the theory that persons who were traveling 
about with a wagon selling patent medicines, and those who were going 
about with the ordinary medicine shows are not engaged in useful em- 
ployment. 


The proprietor of a medicine show claims that he is in the same class 
as ‘the people who are employed by the chautauqua corporations, that 
they both put on vaudeville for the same purpose of attracting a crowd 
and reaping in the shekels. Now I am of the opinion that there is con- 
siderable merit in what he says, and I desire to administer affairs in 
an entirely impartial manner, and although it might be that the latter 
named class were engaged in a more useful occupation than the medi- 
cine shows, yet I would like your opinion as to whether or not their 
occupation is useful in such a way as to clear them under the sedition 
act. 


“I beg your pardon for annoying you with this question, for I under- 
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stand that I am requesting an opinion on a question of fact more than 
a question of law, but I believed that under these strenuous times you 
would assist us as best you can under the circumstances.” 


Am also just in receipt of a letter from Mr. A. K. Holmes 
of your city touching the same matter, and in which he says, 
among other things: 


“The Jones Chautauqua System is scheduled to open here Saturday 
» August 10th next. Our county attorney announced yesterday that he 
would arrest them under the new sedition statute, and would also get 
the local chautauqua committee into the toils of the law if the chautauqua 
people are permitted to appear. His contention is, non-essential em- 
ployment. 


‘We wish to know just as promptly as possible whether there has been 
any adjudication, or interpretation of that statute, that offers any legal 
grounds for such an application of it. 


Has the State Council of Defense made any ruling that would govern 
in such an instance? 


Have you any statement of the Federal government’s position on the 
chautauqua question in general? 


County Attorney Moon was appointed recently by the county board 
in compliance with recommendations from the State Council and the 
Governor. We had been getting along here for several months without 
a county attorney. 


By the same style of threats to the village board, Mr. Moon is stopping 
a stock company show that were billing the town for next week. 


Please do not ignore this letter, as local interest is running high, and 
we think the principle involved is one of considerable importance.” 


It is quite evident from the foregoing that there is a wide 
difference of opinion as to what is useful or non-useful oc- 
eupation. At the recent session of our state legislature a 
bill was passed which became a law and which is known as 
chapter 5 of the laws of Nebraska of the Thirty-sixth Ses- 
sion, being a special session of the legislature, which ad- 
journed April 2, 1918; the part under consideration now 
being sections 1 and m, which are a part of section 1 and 
read as follows: 

Section 1. Sedition defined—If any person with intent to obstruct, 
hinder, delay, discourage, hamper, or otherwise interfere with the effici- 
ent prosecution of the war in which the government of the United States 
is now engaged shall: * * * 
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(m) Being physicially, able to work and not engaged in any, useful 
* occupation, refuse employment or remain habitually idle when useful 
employment is obtainable. 


Any person so offending shall be deemed guilty of sedition and upon 
conviction thereof shall be fined in any sum not to exceed ten thousand 
dollars, or be imprisoned in the county jail or in the state penitentiary 
for any period not to exceed twenty years.” 


“Sec. 2. Abettors—Whoever shall aid, abet or procure any person to 
commit any of the acts mentioned in Section 1 shall upon conviction 
thereof be fined in any amount or imprisoned for any period of time for 
which the principal offender could be fined or imprisoned for the princi- 
pal offense.” 


Section 7 of the same act provides: 


“State Council of Defense aid in enforcing Act.—The State Council 
of Defense shall aid and assist in the enforcement of this act, and, in 
the performance of such duties, shall have authority to furnish inform- 
ation of any violation of the provisions of this act that may come to 
their attention or possession to the proper county attorney or other prose- 
cuting officer.” 


As you state, it is elearly a question of fact. Before any 
legal action could be commenced successfully it must nec- 
essarily appear that the person or individuals arrested 
were physically able to work and had refused employment 
or had remained habitually idle, assuming, of course, that 
useful employment is certainly obtainable. And then the 
questions arise: First, what are the parties referred to 
engaged in? Second, is it a useful occupation? 


From all the facts by you stated and also those contained 
in the letter of Mr. Holmes, as yet no case has been pre- 
sented which would warrant a prosecution, but this does 
not mean that facts might not develop which would warrant 
you taking action upon the question of a useful occupation. 
In my opinion that is clearly a question for the jury in the 
light of all the facts and cireumstatices surrounding the 
same. 


With the strenuous demand for labor in all of the va- 
rious war activities, it seems inconceivable that those who 
are physically able to work could be induced to embark in 
an occupation which is not a useful one at the present time. 
You will note that the enforcement-of the law referred to 
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is, by special legislation, to be performed by the State Coun- 
cil of Defense and the county attorney in the county where 
the infraction occurs. That justice may prevail, and ap- 
preciating your efforts greatly in endeavoring to cause all 
individuals physically able, to work in a useful occupation, 
am referring a copy of this communication to the State 
Council of Defense. In any event, trust that the law will 
be strictly enforced and justice prevail to such an extent 
that the boys who are. fighting for our country may have 
no occasion to complain or condemn those of us who are 
necessarily left behind to assist as far as possible in sus- 
taining them in this noble fight. 

Very respectfully, WILLIS E. REED, 
August 2, 1918. Attorney General. 


District Paving Bonds—Payment. 


The city of Lincoln may issue valid district paving bonds without in- 
corporating in them a provision making them payable at the option 
of the city at any interest paying date. 


Hon. W. H. Smith, State Auditor of Public Accounts, Lin- 
coln, Nebraska. 


Dear Sir: You call the attention of this department to 
the following excerpt from chapter 94, Sessions Laws of 
1917, viz: 


“For the amount of special assessment the council may by ordinance 
issue bonds called ‘district paving bonds of No. payable in not 
over ten years or at the option of the city at any interest paying date.” 


You inquire whether in view of the above quoted proevi- 
sion the city of Lincoln may issue valid district paving 
bonds without incorporating in them a provision making 
them payable at the option of the city at any interest- 
paying date. 

In my opinion it may. I think the city exercises the op- 
tion conferred when it issues the bonds without providing 
that their payments shall be optional at any interest pay- 
ing date. 


You will note that the language of the statute under con- 


214 REPORT OF THE ATTORNEY GENERAL 


sideration is not mandatory, nor even directory, but merely 
permissive. Even if it should be held that the statute pro- 
vides that district paving bonds shall be payable at the op- 
tion of the city at any interest paying date, the failure to 
include the provision for optional payments in the bonds 
would not invalidate them. (See Independent School Dis- 
trict of Ackley v. Hall, 113 U.S. 185.) The bonds involved 
in that case were issued pursuant to lawful authority and 
under a statute which provided that they should be pay- 
able at the pleasure of the district at any time before due. 
The bonds themselves did not contain this provision. It 
was held they were valid obligations and their collection 
could be enforced. 

Very respectfully, WILLIS E. REED, 

Attorney General. 

By GEORGE W. AYRES, 

August 8, 1918, Special Assistant. 


Motor Vehicle Registration Fund—Use of Same. 


County boards are authorized to use the motor vehicle registration fund 
in connection with the state aid road fund, for the construction and 
maintenance of permanent roads. 


Hon, George E. Johnson, State Engineer, Lincoln, Ne- 
braska. 


Dear Sir: We are pleased to answer your inquiry per- 
taining to section 8 of chapter 185 of the 1917 laws, and 
section 3045 of the 1913 statutes as amended by chapter 61 
of the 1915 laws. The former provides that: 


“Any county desiring to use a greater sum of money upon the roads 
within the county than is made available under the provisions of this 
act and the Federal Aid Road Act of July 11, 1916, may use other avail- 
able county road funds or proceed to vote upon the question of issuing 
bonds or making a special levy.” 


Your inquiry is whether under this provision the fund 
created by motor vehicle registration fees, under section 
3045 as amended by chapter 61 of the 1915 laws, may, by the 
county board, be transferred to the county road fund and 
used pursuant to section 8 of chapter 185 of the 1917 laws. 
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In this connection, section 3045, before the amendment 
in 1915, should be observed. The section then provided 
that these motor vehicle registration fees should be paid 
to the county treasurer and credited ‘‘to the county road 
fund for the construction and maintenance of permanent 
roads.’’ The limitation thus placed upon the use of this 
fund was unsatisfactory as evidenced by the amendment of 
the statute in 1915 and the repeal of the 1913 provision. 


The reference in the 1915 amendment to the county road 
dragging fund, is somewhat confusing since that section in 
the 1913 statutes placed the registration fees in the county 
road fund. Section 2931 of the 1913 statutes, created the 
‘‘county dragging fund,’’ which fund was to be created by 
a special levy and into which the motor vehicle registration 
fees, did not go, but by section 3045, as it existed prior to 
1915, such fees went into a county road fund. The provi- 
sion in section 3045 as amended in 1915, providing that 
these registration fees should go into the ‘‘road dragging 
fund of the county,’’ would seem to be in conflict with the 
general purpose of the law were it not that this 1915 amend- 
ment provides that these registration fees, when credited 
by the county treasurer to the road dragging fund of the 
county ‘‘shall be used by the county board for road drag- 
ging, paving, repairing paving, oiling or strawing sandy 
roads and for no other purpose.’’ 


Notwithstanding the confliction in the statutes, the pur- 
pose of section 8 in chapter 185 of the 1917 laws is definite 
and should be held to amend, by implication at least, the 
former statutes conflicting therewith. We are therefore of 
the opinion that this section of the 1917 laws referred to, 
authorizes the county boards to use the motor vehicle reg- 
istration funds in connection with the State Aid Road Fund 
provided for in said chapter 185. The term ‘‘available’’ 
in section 8 of the chapter should be interpreted in connec- 
tion with the provision in the 1915 amendment of section 
3045 as to the uses of this registration fund. 

Very respectfully, WILLIS E. REED, 
Attorney General. 
p By CHARLES S. ROH, 

August 12, 1918. Deputy Attorney General. 
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Home Guard—Expense of Equipment. 


It is discretionary with the county board as to defraying the expense 
of the equipment of the Home Guard and also as to defraying such 
expense from the general fund or by a special assessment. 


Robert E. Waters, Esq., County Clerk of Custer County, 
Broken Bow, Nebraska. 


Dear Sir: You inquire with reference to the provision 
in chapter 6 of the laws and resolutions enacted at the 
special session of the legislature, with reference to pro- 
viding funds for furnishing equipment for the Home Guard. 
The statute provides that: 


“The county board of any county may at its discretion furnish such 
Home Guard as shall have been mustered in and accepted by the com- 
mander-in-chief, within said county, with such arms, supplies and equip- 
ment as shall have been designated by the governor, and such boards 
are hereby expressly authorized to include an amount for that purpose 
in their estimate of county expense and levy for taxes, or pay said ex- 
pense out of the general fund of the county.” 


You will observe that it is discretionary with the county 
board as to defraying the expense of the home guard equip- 
ment and also discretionary whether to defray such ex- 
pense from the general fund or by a special assessment. 
Inadequacy of the general fund for such purpose would, of 
course, be a ground for the special assessment. 


The time has gone by for such an expense to be included 
in the estimate as provided by the 6th paragraph in sec- 
tion 954 of the 1913 statutes. Under that section the ex- 
pense can be included in the levy and the levy will be valid, 
as you will observe, but there is a penal liability that might 
attach to the members of the board in such respect. 


The law with reference to the Home Guard was not en- 
acted in time for the annual estimate made by the county 
board, and it is a special law that should have precedence - 
over the general law referred to. It was an emergency act 
of great public interest and the legislature evidently in- 
tended that it should be amendatory of section 954 to the 
extent of authorizing the county board to make the levy at 
this time free from the penal condition in ease the general 
fund should be insufficient for the purpose. We think this 
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view of the law'is consistent with the evident purpose of 
the legislature in enacting the law. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES S. ROE, 
August 15, 1918. Deputy Attorney General. 


Taxation—Exemption of Religious Societies. 


The fact that a corporation whose property is by law exempt from tax- 
ation, acquires title to real estate upon which taxes are due, does 
not cancel such taxes. 


Mr. O. E. Bernecker, Lincoln, Nebraska. 


Dear Sir: You submit to this department a letter of in- 
quiry written to you by Mr. Ernest Frisch, county clerk of 
Clay county, asking whether real property belonging to 
eemetery associations, churches, ete., is exempted from 
taxes lawfully assessed against same prior to the time the 
corporation whose property is exempt by law acquired 
such property. 


In my opinion the fact that a corporation whose property 
is by law exempt from taxation acquires title to real estate 
upon which taxes are due, does not cancel such taxes. The 
rule is that ‘‘where an institution, such as a church or 
school, enjoys an exemption from taxes on all the property 
which it may acquire and hold, still it must assume the pay- 
ment of taxes assessed for the current fiscal year on any 
property which it purchases or acquires otherwise.’’ 37 
Cyc. 897. . 


“Under Code—and Laws—exempting from taxation property owned by 
a religious society used for religious purposes, lands purchased by a 
church for religious purposes after a lien for the taxes of the then cur- 
rent year has attached is acquired subject to, and not exempt from, such 
lien, and a sale thereof for such taxes will be valid.” McHenry Baptist 
Church v, John G. McNeal, 86 Miss. Rep. 22. 


Very respectfully, WILLIS E. REED, 
Attorney General. 

By GEORGE W. AYRES, 

August 26, 1918. Special Assistant. 
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Motor Vehicle Registration Fund—Use of Same. 


The statutes relating to the motor vehicle registration fund do not con- 
template that the motor vehicle fees shall be used for the improve- 
ment of streets generally, in incorporated cities or villages, but only 
in connection with county and state roads. 


John M. Cotton, Esq., County Attorney of Brown County, 
Ainsworth, Neb. 


Dear Sir: Your letter of the 22nd instant received. 


You inquire whether the city of Ainsworth is entitled 
to any portion of the motor vehicle registration fees for 
use on the streets of the city. Chapter 64 of the 1917 laws 
provides that these motor vehicle registration fees shall 
be paid to the county treasurer and by him turned into the 
road dragging fund of the county to be used by the county 
board of said county ‘‘for road dragging, paving, repair- 
ing paving, oiling, strawing, claying or stable littering 
sandy roads and for no other purpose.’’ 


The 1913 law provided that these fees should be used by 
the county board for the building and repairing of perma- 
nent roads in the county. The 1915 law directed that these 
fees should be paid into the road dragging fund, but desig- « 
nated the use of this money. The road dragging fund was 
created in 1913 and provided for a small special levy for 
that purpose alone. It seems strange that the motor ve- 
hicle- registration fees should be placed in the road drag- 
ging fund without a direction for such moneys to-be used 
for general road purposes. 


Recently we have held that section 8 of chapter 185 of 
the 1917 laws under the state aid road fund act authorized 
the transfer of these motor vehicle fees from the road drag- 
ging fund to the state aid road fund when such fees were 
not needed in the road dragging fund, and one reason is, 
the motor vehicle fees in the road dragging fund may be 
= for the same purpose as the funds under the state aid 
road act. 


We do not think the statutes on the subject contemplate 
that the motor vehicle fees shall be used for the improve- 
ment of streets generally in incorporated cities or villages, 
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but only in connection with county and state roads where it 
is desired to carry the improved road through a village or 
city or extend it within the boundary thereof for the bene- 
fit of the motor vehicle public. The money derived from 
such fees is intended to be used for road improvement in 
the interest of the motor vehicle. 
Very respectfully, WILLIS E. REED, 
Attorney General. 
By CHARLES S. ROE, 
August 26, 1918. Deputy Attorney General. 


Candidate of Two Political Parties—Affiliation with One Party 
: Necessary. 


No political party can be compelled to present as its candidate at a 
general election, one who does not affiliate with the party so pre- 
senting him as a candidate. One of the necessary qualifications for 
a candidate of a political party is affiliation with that party. If two 
political parties have affiliated for the general election, one may 
affiliate with both and be the candidate of both. 


EB. E. Ross, Esq., County Attorney of Merrick County, Cen- 
tral City, Nebraska. 


Dear Sir: You say that at the recent primary election 
held in your county a candidate on the Democratic ticket 
received the highest number of votes cast for a certain of- 
fice and thereby became the nominee of that party, and 
that the same candidate’s name was written in on the Re- 
publican ticket by more electors than voted for any other 
candidate for nomination for that office on that ticket. 


You state also that a like condition exists in the case of 
another office, except that the candidate nominated on the 
one ticket and receiving the highest number of votes cast 
on the other ticket is a Republican. You inquire whether 
these candidates are entitled to receive certificates of nomi- 
nation for the parties on whose ballots respectively their 
names were written in. 


Your question is answered, I think, in the case of State 
v. Wells, 138 N. W. 165-6, wherein it is said: 
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“Under our primary law no political party can be compelled to present 
as its candidate at a general election one who does not affiliate with the 
party so presenting him as a candidate.” 


In the body of the prevailing opinion written in said 
cause it is said: 


“We conclude that one of the necessary qualifications for a candidate 
of a political party is affiliation with that party. If two political parties 
have affiliated for the general election, one may affiliate with both and 
be the candidate of both.” 


It is true that decision was rendered before section 2158, 
Revised Statutes of 1913, was amended by chapter 36, 
Session Laws of 1917, but you will observe that the amend- 
ment passed in 1917 did not broaden in any way the quali- 
fications of a candidate for a partisan nomination. (See 
section 2158, Revised Statutes of Nebraska for 1913.) 

Very respectfully, WILLIS. E. REED, 
Attorney General. 

By CHARLES 8. ROE, 

August 27, 1918. Deputy Attorney General. 


Ordinance Forbidding Speaking of Any Foreign Language is 
Invalid. 


An ordinance which forbids the speaking of any language other than 
English upon the streets or in any public place in a village, is in- 
valid. 


Mr. Geo. G. Crilly, Campbell, Nebraska. 


Dear Sir: With your letter of the 28th instant you en- 
close copy of a proposed ordinance which forbids the speak- 
ing of any language other than English, upon the streets 
or in any public place in the village of Campbell, and in- 
quire whether such ordinance, if passed, will be valid. 


Permit me to say in answer to your question, that in my 
opinion such an ordinance will not be valid. Villages and 
other municipal corporations of the state have only such 
powers in the passage of ordinances as are given to them 
by .statute, either expressly or by necessary implication, 
and I find nothing in the statute law of this state which 
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clothes a village or any other municipal subdivision of the 
state, for that matter, with power to forbid the speaking 
of any foreign language within the corporate limits of the 
municipality. 


It will be observed that the proposed ordinance, if 
passed, will forbid the speaking of French and Italian as 
well as the language of the countries with which we are at 
war. 


As applied to the subjects of countries with which we 
are now allied, the ordinance would probably be invalid 
as being in contravention of our treaty relations with those 
countries, but irrespective of that fact and speaking in a 
broad sense, I am of the opinion as has heretofore been 
stated, that the village board lacks the power to pass a 
valid ordinance forbidding the speaking of any foreign 
language whatever within the corporate limits of the vil- 
lage. 


Prudence and public policy will, no doubt, in the near 
future, prompt those of foreign birth to desist as far as 
possible, in the use of their native language. 

Very respectfully, WILLIS. E. REED, 
August 30, 1918. Attorney General. 


Employment of Telegraph Operator—Public Calamity. 


The provision prohibiting the employment, between the hours of seven 
o’clock in the evening and seven o’clock in the morning, of any 
telegraph operator or tower man, whose duty it shall be to assist 
in the movement of trains, unless such telegraph operator or tower 
man shall have reached the age of 21 years, shall not apply when a 
common carrier is engaged in relieving its tracks of a wreck or pub- 
lic calamity. 


Umited States Railroad Administration, Union Pacific Sys- 
tem, Omaha, Nebraska. 


Attention: Mr. Edson Rich. 
Gentlemen: In response to your favor of the 6th m- 
stant, in which you call my attention to section 6096 of the 
Revised Statutes of Nebraska for 1913, which prohibits the 
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employment between the hours of seven o’clock in the 
evening and seven o’clock in the morning, of any telegraph 
operator or tower man, whose duty it shall be to assist in 
the movement of trains, unless such telegraph operator or 
tower man shall have reached the age of at least twenty- 
one years, will say provision is made that this section shall 
not apply when a common carrier is engaged in relieving 
its track of a wreck or some public calamity. 


You also state that you are encountering tremendous 
difficulty in securing railroad labor to operate trains, and 
the situation has become so aggravated that it will result 
in impairing the efficiency of railroads unless some rem- 
edy can be had in the near future. 


Have had the same question before me respecting like 
conditions which effected the Burlington railroad, and I am 
of the opinion that the situation throughout the country is 
such that the exception clause applies because of the pres- 
ent public calamity, which is synonymous with the world 
war, and that during the war your company would not be 
violating the law if it exercises sound and reasonable judg- 
ment in the selection of employees, irrespective of the pro- 
vision of the statute just referred to. 


Very respectfully, WILLIS E. REED, 
September 7, 1918. Attorney General. 


Certificates of Birth and Death—Registration Fee. 


Registrars in metropolitan cities and cities of the first class are entitled 
to receive a fee of twenty-five cents for each certificate of birth or 
death furnished by them to the state registrar. 


Frank Peterson, Esq., County Attorney of Lancaster Coun- 
ty, Lincoln, Nebraska. 


Dear Sir: You call my attention to the provisions of 
section 2751, Revised Statutes of 1913, which provides that 
the local registrars shall receive a fee of 25c for each cer- 
tifieate of birth or death furnished by them to the state 
registrar, and further provides that ‘‘local registrars in 
cities of the metropolitan and first classes shall receive no 


OPINIONS 223 


further compensation for duties performed under this arti- 
cle.’? You inquire whether or not in the opinion of this 
office the registrars in metropolitan cities and cities of the 
first class are entitled to receive the compensation allowed 
by law to other registrars for certificates of birth or death. 


In answer to the question which you propound I will 
say that although the statute is somewhat ambiguous, am 
of the opinion that they are entitled to receive the same 
fees for such services as other local registrars receive. 


You will note that section 2750 provides that ‘‘in cities 
of the metropolitan and first classes the local registrar may 
forward duplicate certificates in place of the originals.’’ 


I am of the opinion that the legislature intended by the 
provision of the statute under consideration to provide that 
local registrars in cities of the metropolitan and first classes 
should receive no additional compensation for making out 
and forwarding duplicate certificates, or for the perform- 
ance of any other duties devolving upon them by virtue of 
the provision of the vital statistics law, rather than to bar 
them from receiving the same fees that other registrars re- 
ceived for forwarding certificates of birth or death to the 
state registrar. 


I am informed that the construction here given to the 
section of statute under consideration has been the con- 
struction given it by the officers charged with its execution 
ever since its passage in 1905. If this be true it furnishes 
an added reason why that construction should be adhered 
to. 


“Where the meaning of a statute is dubious, long usage is a just medi- 
um by which to expound it.” Douglas County v. Vinsonhaler, 82 Neb. 
810. See also Rohrer v. Hastings Brewing Co., 83 Neb. 111. 


Very respectfully, WILLIS. E. REED, 
Attorney General. 

By GEORGE W. AYRES, 

September 17, 1918. Special Assistant. 
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Crossings or Approaches from Highway to Residences—Replacing 
Same—County Not Liable. 


It is not incumbent upon the county or highway authorities to replace or 
rebuild crossings or approaches to residences, when changes are 
necessitated by highway improvement. 


Hon. George E. Johnson, State Engineer, Lincoln, Ne- 
braska. 


Dear Sir: Your communication received referring to 
private crossings or approaches from the highway to resi- 
dences or premises along the highway. 


It seems that in many cases of highway improvements, 
particularly the permanent improvements under the fed- 
eral and state aid road law, it is necessary to provide for 
drainage along the highway, which frequently interferes 
with the approaches to the residences and premises along 
the highway, and the question has arisen as to whether it 
is the duty of the county board or highway authorities to 
build or replace such crossings when interfered with in 
carrying out such improvements. The owner of property 
along the highway has, of course, the right of entrance and 
exit to and from his property, but subject to the public use 
of the highway and necessary highway improvements as 
they may from time to time arise. 


An adjoining owner cannot acquire a prescriptive right 
to maintain a crossing in any particular manner and it 
would not seem to be the duty of the county or highway 
authorities to provide such crossings or rebuild them when 
interfered with by necessary highway improvements. 
When the county acquires the highway by grant or con- 
demnation, it acquires the right to improve such highway 
as necessity may require from time to time. In Churchill 
v. Beethe, 48 Neb. 87, similar questions were considered. 


There, the court said: 


“The proceedings by which a highway is opened call for a settlement 
and payment of all damages which may arise from such proper construc- 
tion and maintenance of the highway, taking into consideration such 
fills, cuts, ditches, and culverts as a proper construction and maintenance 
may require.” 
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And the court said further that when the improvement is 
“reasonably necessary to a proper maintenance of the 
road, damages consequent from such construction being 
presumed to have been satisfied when the highway was 
opened.’’ So it would seem that it is not incumbent upon 
the county or the highway authorities to replace or rebuild 
the crossings when changes of them are necessitated by 
highway improvement. Evidently the county board or the 
highway authorities have the authority to prescribe the 
manner in which such crossings shall be constructed and 
maintained commensurate with the proper maintenance of 
the highway. There might need to be a somewhat different 
ruling in cases where the adjoining owner has not parted 
with or retains the title to the land in the highway oppo- 
site his premises by having granted a right of way only 
over his premises, but we do not understand that your in- 
quiry contemplates that condition. The class of perma- 
nent highway improvements under the recent state and 
federal acts which particularly come under the jurisdiction 
of your department contemplates absolute control of the 
highway where such improvements are carried out. Should 
the county board or the highway authorities, however, elect 
to put in drains and build these crossings in order that bet- 
ter drainage and uniformity may be obtained, they evi- 
dently may do so, but we fail to see wherein the county is 
required to do this under our present highway laws. Our 
courts have frequently passed upon questions similar to 
that contained in your inquiry and the interpretation of 
these laws on those occasions seem to necessitate the posi- 
tion herein taken. 

Very respectfully, WILLIS. E. REED, 

Attorney General. 

By CHARLES 8. ROK, 

September 27, 1918. Deputy Attorney General, 


Sedition—When District Court Has Jurisdiction. 


On a charge of sedition the district court acquires jurisdiction only after 
a preliminary examination has been had before a magistrate and the 
defendant bound over to the district court, or in the case of finding 
an indictment or a true bill against the defendant by a grand jury. 
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Mr. J. M. Shreve, County Attorney of Wheeler County, 
Bartlett, Nebraska. 


Dear Sir: Your telegram of September 30th received 
this morning, in which you inquire: 


“Where do you say information should be filed on charge of sedition? 
Is it necessary that suit be filed before magistrate in first instance or is 
it proper to file in district court without preliminary hearing in district 
court?”. 


Answering will say: The district court acquires juris- 
diction only after a preliminary examination has been had 
before a magistrate and the defendant bound over to the 
district court or in case of finding an indictment—a true 
bill—against the defendant by a grand jury. 

Very respectfully, WILLIS. E. REED, 
October 1, 1918. Attorney General. 


Motor Vehicle Fund—May Be Used In Purchasing Road 
Machinery. 
Machinery necessary for the work of general road improvement, if not 
supplied by the county from the general fund, may be purchased out 
of the road dragging fund derived from motor vehicle fees. 


Mr. H. P. Schmidt, County Highway Commissioner, Friend, 
Nebraska. 


Dear Sir: You inquire of this department whether the 
road dragging fund may be used for the purchase of road 
machinery. 


In 1913, the legislature provided for a levy of not to 
exceed one mill for a ‘‘county dragging fund,’’ the use of 
which was to be confined to road dragging. That provision 
is now sections 2931 and 2932 of the Revised Statutes for 
1913. 


In 1911, the legislature provided that certain of the mo- 
tor vehicle registration fees should be paid into the county 
road fund for the construction and maintenance of perma- 
nent roads. In 1915, a new motor vehicle law was enacted, 
chapter 61 of the laws of that year, which repealed the for- 
mer law and provided that certain of the motor vehicle 
fees of the county should go to the road dragging fund of 
the county to be used for ‘‘road dragging, paving, repairing 


OPINIONS 227 


paving, oiling or strawing sandy roads and for no other 
purpose.’’ This law was re-enacted with almost no change 
by chapter 64 of the 1917 laws. The original road dragging 
law provided that road drags and machinery should be 
supplied from the general road fund of the county. 


In many instances, monies have accumulated in the road 
dragging funds beyond the needs for dragging purposes 
and there is a quite general mistaken understanding that 
the use of the road dragging fund is confined entirely to 
road dragging, while under the road dragging law since 
1915, this fund, and particularly that part of it derived 
from motor vehicle fees, may be used for paving, repairing 
paving and other road improvements so that it may be said 
that such fund may be used now for general road improve- 
ment. Since such fund is a considerable fund and ade- 
quate for extensive road improvement, it would seem to 
follow that machinery necessary for such work, if not sup- 
plied by the county from the general fund and particularly 
in the case of inadequacy of the general fund, may be pur- 
chased from this road dragging fund. Another view might 
be taken, as we have suggested in a case of a surplus of 
money in the road dragging fund. Such surplus under 
sections 1097 and 1098 of the statutes might be transferred 
to the general county fund. 


Recently under chapter 185 of the 1917 laws pertaining 
to state and federal aid road improvement and providing 
that other county road funds not needed may be transferred 
to the federal and state aid road fund, we held that un- 
needed and surplus money in the road dragging fund, de- 
rived from motor vehicle fees, might be transferred to such 
federal and state aid road fund as provided in chapter 
185 of the 1917 laws. 


Road development has become a great public necessity 
and all monies intended for such purpose should be utilized 
by county authorities to the fullest extent and for the great- 
est accomplishment. . 

Very respectfully, WILLIS. E. REED, 
Attorney General. 

By CHARLES 8. ROE, 

October 5, 1918. Deputy Attorney General. 
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Firemen, Policemen—Inadequate Compensation. 


If the mayor and councilmen are unable to obtain firemen, policemen or 
other officers to discharge the duties enjoined upon the city and its 
public officers to do and perform, at the salary designated and fixed 
by the legislature, then upon complaint of a tax payer that certain 
protection has not been provided, and the mayor and councilmen 
answer thereto that the only compensation which they could offer 
and had offered was that which was designated by statute and for 
which individuals would not work, then the court should direct them 
to employ the necessary assistants irrespective of the statute. 


Mr. Ed P. Smith, Mayor, Omaha, Neb. 


My Dear Mayor: In yours of the 27th ultimo you say 
that: 


“Every person in Omaha who has given the matter any consideration 
agrees that many of our policemen and firemen are receiving wholly 
inadequate compensation. 

The city commissioners would be only too glad to raise their pay if 
they felt they had the power to do it.” 


You inquire: 

“Wish you would give me your opinion as to whether or not the council 
has the power to declare that an emergency now exists which would 
justify them in any manner in voting an increase in the pay of these 
officers, without waiting for a new charter to be adopted and become 
effective. * * * Is there any way you can point out to me by which 
provision can be made for these men at this time?” 


Answering, will say: Chapter 77 of the Session Laws of 
1915 amended the same section as it formerly appeared in 
the Revised Statutes of 1913, and made a slight increase in 
the compensation to be paid certain officers. Chapter 97 
of the same session laws also provides for an increase in 
compensation of certain municipal officials and leaves dis- 
cretionary with the mayor and councilmen under certain 
circumstances respecting compensation of other employes 
of the city. 


If one is restricted and confined to the literal wording 
of the sections and chapters referred to except for services 
not specified in the act and which you have the power by 
ordinance to determine, alter or change, as provided in 
section 4179, it might be doubted whether you could do so 
or not. See also section 4177, which provides that: 
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“No officer shall, directly or indirectly, be allowed any further or great- 
er compensation for his official services than is allowed herein, nor shall 
any officer named herein take or receive therefor, directly or indirectly, 
any further or greater compensation for such services; than is provided 
as aforesaid. All claims of employees or appointees for extra compen- 
sation overtime or traveling expenses shall be presented as a claim 
against the city and shall not be included in the salary appropriativn 
ordinances.” 


The next section provides: 


“If any such officer shall violate any of the foregoing provisions of 
this chapter, or if any member of the council shall vote for any further 
allowance to any officer whose salary is fixed by this chapter, or to the 
members of the council, the same shall constitute malfeasance in office 
and be deemed a misdemeanor.” 


And to the same effect is section 4378, of the Revised 
Statutes of 1913. 


Chapter 46 of the Revised Statutes of 1913 was enacted, 
passed and became a law for the better ‘‘care, manage- 
ment and control’’ of cities containing a population of over 
100,000, and innumerable numbers of duties were enjoined 
upon the mayor and council, many of which are specifically 
pointed out. In addition thereto section 4089 provides: 


“When by this chapter the power is conferred upon the mayor and 
council to do and perform any act or thing, and the manner of exercis- 
ing such power is not specially pointed out, the mayor and council may 
provide by ordinance the details necessary for the full exercise of such 
power.” 


Section 4091, under the title ‘‘ Additional Powers,’’ pro- 
vides that: 


“In addition to the powers herein granted, cities governed by this 
chapter shall have power by ordinance: to levy special taxes and provide 
for expenses,” etc. 


Section 4096 is: 


“To adopt all such measures as they may deem necessary for the 
accomodation and protection of strangers and the traveling public in 
person and property.” 

Section 4130 is as follows: 

“The mayor and council shall have the care, management and control 
of the city, its property and finances, and shall have power to pass, 
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amend or repeal any and all ordinances necessary or proper to execute 
or carry into effect any of the provisions hereof, or any of the powers 
herein granted, except as otherwise provided herein.” 


The main object and purpose of chapter 46 was to im- 
prove and better safeguard the citizens and general public, 
and that power rests in the mayor and councilmen. It is 
a duty enjoined upon them from which they may not es- 
cape without being derelict in their duty and subject to re- 
moval from office. Minor sections conflicting against the 
plain purpose and consideration of the act cannot be per- 
mitted to stand. 


If the city is unable to obtain firemen, policemen or any 
other officer to discharge the duties enjoined upon the city 
and its public officers to do and perform at the salary des- 
ignated and fixed bu the legislature, then, wpon complaint 
of a taxpayer and citizen that the mayor and councilmen 
had failed and neglected to provide certain protection, stat- 
ing specifically the facts, to the citizens and property hold- 
ers within said city, as well as all the general public, and 
that you be mandamused to provide the necessary pro- 
tection as enjoined upon you by the said act, and upon your 
answer thereto that the only compensation which you could 
offer and had offered was that which was designated by 
statute, and individuals would not work for such compen- 
sation, the court would no doubt direct you to employ the 
necessary assistance, irrespective of the statute, until the 
same could be changed by legislative authority, and under 
such circumstances neither yourself nor any member of the 
council would be violating the law. On the contrary, you 
would be obeying its plain mandate to provide suitable 
care, management and control of said city. 


It is possible that without such a suit special assistants 
might be appointed by you and the council and their com- 
pensation fixed by ordinance. These must necessarily be 
designated as special employes and not those specifically 
mentioned in the statute. In either event, however, the 
only safe course for all parties concerned would be to have 
an order of the court until the charter has been changed 
and taken effect. 

Very respectfully, WILLIS. E. REED, 
October 5, 1918. Attorney General. 
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Mayor and Councilmen of Metropolitan Cities—Powers. 


The general power imposed upon the mayor and councilmen of metro- 
politan cities under certain conditions, will warrant them in over- 
riding the plain provision of the statute relative to inadequate salar- 


ies. 
. 


Mr, Ed P. Smith, Omaha, Nebraska. 


My Dear Mayor: Since writing you and having more 
time to investigate and look for authorities to sustain 
the position which I indicated in my former letter, am now 
satisfied beyond any question that the general power im- 
posed upon the Mayor and Councilmen of metropolitan 
cities, under certain conditions, -will warrant it in over- 
riding the plain provision of the statute relative to sala- 
ries. In support of that position would respectfully call 
your attention to the following authorities. Farquharson v. 
Yeargin, 24 Washington 549. Rauch ‘v. Chapman, 16 
Washington 568. Duryee v. Friars, 18 Washington 55, 


The first case cited holds that: ‘‘Warrants issued in 
payment of salaries of county officers, although in excess 
of the limit of one and one-half per cent of the assessed 
value of property, are valid on the ground of being com- 
pulsory obligations imposed upon the county by the con- 
stitution and laws of the state.’’ 


Very respectfully, WILLIS. E. REED, 
October 8, 1918, Attorney General. 


Woman Suffrage. 


The question of women being allowed to vote at the election on Novem- 
ber 5, 1918, is indefinite. |The ballots shall not be placed in the same 
ballot box with the ballots of men. A double set of ballot boxes must 
be furnished for the women voters, if they are allowed to vote. 
Women may vote for candidates for all offices except United States 
senators, United States representative or any officers specifled and 
designated in the Constitution of Nebraska. A separate ballot must 
be furnished for them with only the names of the officers they are 
allowed to vote for placed thereon, 


W. W. Wenstrand, Esq., County Attorney of Saunders 
County, Wahoo, Nebraska. 
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Dear Sir: You submit to me a letter written to you by 
your county clerk and ask for an opinion upon the follow- 
ing questions therein propounded: 


“In the coming election on November 5th, 1918, are the women allowed 
to vote? * 


If the women are allowed to vote shall their ballots be placed in pes 
same ballot box with the ballots of men? 


If they are not allowed to place theirs in the same ballot box, must we 
furnish a double set of ballot boxes for the women ballots; that is, where 
there is a double election board must we furnish two boxes for the gen- 
eral ballot and two boxes for the Non-Partisan ballot? 


In the coming election if the women vote what officers are they allowed 
to vote for? 


Must we furnish a separate ballot for them with only the officers they 
are allowed to vote for?” 


1. It is impossible to determine definitely at this time 
whether women may vote or not at the coming November 
election. Chapter 30, laws of Nebraska, 1917, confers upon 
women with the requisite age and residence qualifications a 
qualified right of suffrage. A petition has been filed, how- 
ever, with the secretary of state requesting that the statute 
conferring such right be referred to the electors at the com- 
ing November election for their decision. The Constitution 
provides that in such cases the operation of the act re- 
ferred is suspended until it has been passed upon by the 
voters. (See, 1. C. article 3 of Constitution.) If the peti- 
tion to refer the act in question to the voters has been 
signed by the requisite number of qualified electors. the 
operation of the law conferring a limited right of suffrage 
upon women is held in abeyance and women may not vote 
at the coming November election. 


The sufficiency of the petition for a referendum is now 
being attacked in the courts and if it be held before elec- 
tion that it is insufficient, women may vote in accordance 
with the provisions of chapter 30, Session Laws of 1917. 


2, No, 
3. _ Yes, 


4. The law provides: 
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“That no female person shall be permitted to vote for United States 
Senator, United States Representative, or for any officers specified and 
designated in the constitution of Nebraska, or upon any question or 
proposition submitted to the voters, the manner of the submission of 
which is specified and designated in the constitution of Nebraska”. 


They may vote for candidates for all other offices. You 
will note that women may not vote for any candidates for 
executive state offices, or for the legislature or for judicial 
positions of any kind, for all these are mentioned in the 
constitution. 


5. Yes. 
Very respectfully, WILLIS. E. REED, 
October 10, 1918. Attorney General. 


Non-Partisan Ballots—Preparation—Duties of Clerk. 


The county clerk, in the preparation of non-partisan ballots, is prohibited 
from printing on such ballots the post-office address or residence of 
the candidates. 


Chapter 37, Session Laws of 1917, provides for the rotation of the names 
of candidates for judicial and educational offices on the general as 
well as the primary ballot. 


The county clerk should distribute the ballots so as to prevent one candi- 
date from obtaining any advantage over the others by having his 
name appear more frequently at the top of the list of candidates. 


In the preparation of non-partisan ballots, the county clerk is not com- 
pelled to follow the order in which the names appear on the certifi- 
cate of the secretary of state. 


N. M. York, Esq., County Attorney of Dawson County, 
Lexington, Nebraska. 


Dear Sir: Answering your inquiries of October 7, in 
the order in which they are propounded, I -will say: 

“1. In performing the official duty to prepare and distribute the sep- 
arate ballots for the election of judicial and educational officers, has the 


county clerk any authority to print or use ballots giving the post-office 
address or residence of the candidates?” 


The legislature of 1917 passed an act relating to the 
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non-partisan nomination and election of judicial and edu- 
cational officers, prescribing therein the form of ballot to 
be used at the primary and general elections, and providing 
that the ballot shall simply place the names of all such 
candidates upon the ballot without any political designa- 
tion, circle or mark whatever. (Chap. 37, Session Laws of 
1917.) In my judgment, under the provisions of said stat- 
ute, the county clerk is prohibited from printing on such 
ballots the postoffice address or residence of the candidates. 


“2, In performing the official duty to prepare and distribute the sep- 
arate ballots for the election of judicial and educational officers, is the 
county clerk directed by the election law to require the printer to rotate 
the names of candidates?” 


Said chapter 37, Session Laws of 1917, provides for the 
rotation of the names of candidates for judicial and educa- 
tional offices on the general as well as the primary ballot 
and directs: 


“The form shall be set up by the printer with the names in the order 
in which they are placed on the ballot by the county clerk or other offi- 
cial, whose duty it shall be to have the ballot prepared, and in printing 
the ballot for the various election districts or precincts, the position of 
the name in each office division shall be changed for each election: dis- 
trict or precinct. In making the change of position the printer shall take 
the line of type containing the name at the head of the form in such 
office division, and for each election district or precinct, and place it at 
the bottom, shoving up the column so that the name in each office divis- 
ion for each election district or precinct that was second before the 
change shall be first after the change.” 


In my judgment it is mandatory upon the printer to ro- 
tate the names of candidates upon said ballots, but inas- 
much as the law requires the county clerk to prepare the 
ballot, and print or cause the same to be printed, it would be 
advisable for the county clerk to instruct the printer to ro- 
tate the names of the candidates. 


“3, in distributing among the voting precincts the separate ballots 
for the election of judicial and educational officers, may the county clerk 
consider the legislative purpose to prevent one candidate from obtaining 
an advantage over the others by having his name appear more frequently 
at the top of the list of candidates?” 


In giving effect to the above quoted provision from chap- 
ter 37, Session Laws of 1917, the county clerk should inter- 
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pret it as will-comport with what is supposed to have been 
the purpose of the legislature, and I believe he would be 
justified in distributing the ballots so as to prevent one 
candidate from obtaining an advantage over the others by 
having his name appear more frequently at the top of the 
list of candidates. 


“4, Is the county clerk, in preparing and distributing ballots for the 
election of judicial and educational officers, obliged to follow the order 
in which the names of candidates appear on the certificate of the secre- 
tary of state?” 


Our court has held in Woods v. State, 44 Neb., 430: 


“Some discretion is conferred upon the officer charged with the prep- 
aration of the official ballot, such as the arrangement thereon of party 
names and in other respects not inconsistent with the spirit and purpose 
of the law, and the exercise of such discretion will not be controlled by 
the court.” 


Therefore, I believe the county clerk, in the preparation 
of the non-partisan ballots, is not compelled to follow the 
order in which the names appear on the certificate of the 
secretary of state. 

Very respectfully, WILLIS. E. REED, 
Attorney General. 

By J. M. WILD, 

October 14, 1918. Assistant Attorney General. 


Village Boards—Intoxication of Chairman—Prosecution. 


In the event the chairman of the board of village trustees becomes in- 
toxicated frequently, it is the duty of the county attorney, as a 
public officer, to act and make no charge therefor, other than the 
regular compensation he receives as county attorney. Any expense 
incurred in the prosecution must be paid by the county. 


Hon. Louis Lightner, Deputy and Acting County Attorney, 
Columbus, Nebraska. 


Dear Sir: Yours of the 15th instant in which you say and 
inquire as follows, received. 


“T have been asked by the Board of Village Trustees of Platte Center, 
Nebraska, to bring proceedings under section 50 of the Liquor Law (p. 
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447 Session Laws of 1917) to oust the chairman of the Board, on the 
grounds that he has been drunk frequently and has failed to enforce the 
liquor law, especially against himself. There is no Ordinance of the 
Village covering the matter of impeachments, so the proceedings will 
have to be under the section above referred to. Is the prosecution of said 
proceedings one of my duties as County Attorney, or is it a matter for 
which I would be entitled to make a charge?” 


Answering, will say: Assuming the facts by you stated 
to be true, it becomes your duty, as a public officer, to act 
and make no charge therefor, other than the regular com- 
pensation as county attorney. Of course, any expenses 
which you incur must be paid by the county in the first 
instance, that is to say, you are to be reimbursed for any 
cash outlay or expense which you incur in the way of 
the prosecution, I regard the same as clearly within the 
provisions of the act referred to. 

Very respectfully, WILLIS. E. REED, 
October 16, 1918. Attorney General. 


County Judge—Candidates. 


There can be but two candidates for the office of county judge, when 
but one is to be elected. If one candidate withdraws and requests 
that he be not considered a candidate, then the person first filing a 
petition to supply the vacancy may be considered a candidate in lieu 
of the one withdrawing. Any subsequent petitions must be disre- 
garded for there must be but the two candidates at the general elec- 
tion. Where the candidate goes upon the ballot by petition, the words, 
“by petition” shall not appear thereon. 


Mrs. Mabel C. Penrod, County Clerk of Gage County, Beat- 
rice, Neb. 


Dear Madam: In response to your favor of the 16th 
instant, in which you say: 


“The facts are these: F. W. Messmore a nominee for county judge 
has withdrawn as a candidate and requested that his name not be printed 
on the ballot on account of his having received a commission through 
the officers training school, which he has been attending. 


I now have two petitions on file, each signed by the required number 
of qualified voters of the county with a possibility of a third being filed 
before night. 
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Shall I recognize the petitions and fill the vacancy caused by the with- 
drawal? 


Would it be legal to put more than two names on the ticket when 
they have the privilege to vote for only one? 


If not, what method should I pursue in selecting the one to fill the 
vacancy?” 


Answering will say: Section 2211 of the Revised Stat- 
utes of Nebraska for 1913, provides: 


“After said primary election, held as aforesaid, the county clerk or 
other official whose duty it is to prepare the official ballot for the gen- 
eral election to be held in this state, shall prepare a separate ballot 
similar and substantially in the same general form and the names ro- 
tated on said ballot as hereinbefore provided for in this article for the 
nomination of judicial officers at the primary election; and said county 
clerk or other official shall place_on said separate ballot, in each office 
division, twice as many names as there are places to be filled at the said 
general election. Said names shall be the names of the persons who 
received the highest number of votes for the office for which they were 
candidates in the primary. If more than one person was a candidate for 
the same judicial position in the primary and the county clerk or other 
\Official, in preparing the separate official ballot for the general election, 
shall place thereon the names of the two persons who received the 
highest number of votes in said primary for the position for which they 
were candidates; but in no event shall the names of the official ballot 
in each office division be more than twice the number of offices to be 
filled at the said general election. The candidate or candidates receiv- 
ing the highest number of votes at said general election shall: be declared 
duly elected to the office or offices for which they were candidates”. 


The object and purpose of the non-partisan judiciary 
act was to eliminate as far as possible the mischief which 
‘had grown up throughout the state and elsewhere by rea- 
son of bitter partisanship and the general public became 
convinced that justice did not always prevail through the 
courts, and that individuals might be more free to act when 
discharging a public trust, the non-partisan judiciary act 
was urged and finally adopted. Yet in so doing, that indi- 
viduals might not be required to accept one person only, 
there was to be an opportunity for an individual to make 
a selection between at least two candidates at the primary 
and two at the general election. It appears that two were 
nominated at your primary; and that one has withdrawn 
for good and sufficient reasons. You are directed to place 
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upon the ballot for the general election, as provided in sec- 
tion 2211, the names of two persons because there is but 
one office to be filled. 


You state that a third petition may be tendered to you. 
The third petition cannot be considered. One regular nom- 
inee and the petition of the first one petitioning to supply 
the vacancy caused by the withdrawal of the candidacy of 
Mr. Messmore, in my judgment, is the only candidate whose 
name can appear properly upon the official ballot. 


Referring to the latter part of section 2211, it says: 


“In all other respects the general laws in force in this state respecting 
the holding, conducting and declaring the results of any such general 
election shall apply so far as the same are applicable and not inconsis- 
tent with the provisions of this article.” 


Section 2140 permits the filing of a name of a candidate 
by petition, but in the event of there being more than one 
petition, it would be inconsistent with the non-partisan ju- 
diciary act under the facts by you stated, that is to say, 
there must not be but two candidates at the general elec- 
tion. Any other subsequent petitions not only may be, but 
must be disregarded by you. 


Under the non-partisan judiciary act where the candi- 
date goes upon the ballot by petition, the words ‘‘by peti- 
tion’’ should not appear thereon because the same would 
be inconsistent with the form of ballot provided by the act 
itself. The rule of construction is to construe all acts of 
the legislature that they may carry out the intent of the 
legislators if that can be determined, and that it may be 
consistent and in the event of an election give the people an 
opportunity of expression without denyi ing their valuable 
right of franchise, and this can be done in this instance by 
printing the name of the party who was first to file his pe- 
tition, which, I take it, was proper in form and number of 
names, etc., in lieu of ‘and to take the place of the vacancy 
caused by ‘the withdrawal of the regular nominee at the 
primary election. 

Very respectfully, WILLIS E. REED, 
October 17, 1918. Attorney General. 
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School Bonds—May Be Issued to Compromise Indebtedness. 


School bonds issued in compromise of indebtedness, may only be issued 
under the authority of statute in cases where the district is unable 
to pay its indebtedness in full, and satisfactory arrangements can 
be made with its creditors for discounting or compromising its in- 
debtedness. Such bonds when issued, are not sold on the market 
by the district but are turned over to the holders of the original in- 
debtedness in satisfaction of their claims. 


Hon. William H. Smith, Auditor of Public Accounts, Lin- 
coln, Nebraska. 


Dear Sir: You say that a consolidated school district 
in Scotts Bluff county recently voted an issue of bonds for 
the purpose of constructing a school house and that said 
bonds have been refused registration because of an ex- 
cessive issue, the amount voted being more than 12 per 
cent of the assessed valuation of the district. You state 
further that, assuming there would be no question about 
the sale of the bonds voted, the district board entered into 
a contract for the construction of a school house which has 
been built and the district, although anxious to do so, finds 
itself without money to pay for same. You inquire whether 
under such circumstances compromise bonds may be is- 
sued to take up all of said indebtedness as well as other 
outstanding indebtedness of the district under the provi- 
sions of sections 400 to 404 both inclusive, Revised Statutes 
of 1913. 


In answer to the question which you propound, I will say 
that bonds in compromise of indebtedness may only be is- 
sued under the authority of the sections of statute above 
cited in cases where the district is unable to pay its indebt- 
edness in full and satisfactory arrangements can be made 
with its creditors for scaling, discounting or compromising 
its indebtedness. And when such bonds are issued, they 
are not sold on the market by the district as other school 
district bonds are, but are turned over to the holders of 
the original indebtedness in satisfaction of their respective 
claims. The indebtedness which may be paid by the issue 
and delivery of compromise bonds is doubtless, a valid in- 
debtedness, one on which if not paid, judgment may be ob- 
tained against the school district. It is very doubtful 
whether a claim for the contract price of the school house 
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in the instant case comes within that class. In the case 
of School District v. Stough, 4 Neb. 357, the supreme court 
of this state laid down the rule that: 


“Contracts for the erection of a school house should be made with 
reference to the funds in the treasury for that purpose.” 


The decision in that case has been cited with approval in 
subsequent cases. In the instant case the contract was not 
made with reference to a fund in the treasury nor with ref- 
erence to a fund to be raised by taxes levied although not 
yet collected. It was made in contemplation of the sale of 
bonds which were afterwards rightfully refused registration 
on the ground that they were excessive in amount. Under 
such circumstances the contract for the construction of the 
school house was clearly invalid and inasmuch as it was a 
contract which the district had no power to make in the 
first instance, it may well be doubted whether the district, 
as the law now stands, has power to ratify it in any event. 


It follows in my opinion, that any taxpayer of said dis- 
trict might enjoin, if he chose to do so, the registration of 
compromise bonds issued to pay off the indebtedness for 
the contract price of such school house. I may add that I 
doubt whether the original holders of such bonds could en- 
force the payment as against the district for they would 
hardly be innocent purchasers. 


A different question would be presented, however, if 
such bonds containing recitals of the facts necessary to 
make their issue valid, should be sold to an innocent third 
party. In such a ease, I think it very probable that the 
bonds could be collected by the innocent purchaser. 


In the case of City of Huron v. Second Ward Savings 
Bank, 86 Fed. 272, it is said: 


“A municipal corporation is estopped from defending an action by an 
innocent purchaser to collect its negotiable bonds which recite that they 
were issued for the purpose of funding the bonds, warrants, or floating 
debt of the corporation, either on the ground that the warrants or bonds 
which they were issued to satisfy were void, or that the apparent debt 
which they were issued to pay was fictitious.” 


“Where an innocent purchaser buys, of others than the municipality 
or its agents, negotiable bonds which recite that they were issued to 
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fund the debt or obligations of the municipality, the purchaser may rest 
on the legal presumption that the legal method was adopted; that the 
issue of the bonds did not increase the debt of the municipality, and he 
is not required to consider or inquire concerning the question of excessive 
indebtedness.” 


See also State v. Wilkinson, 20 Neb. 610; Gunnison County 
v. Rollins, 173 U.S. R. 255. 
Very respectfully, WILLIS E. REED, 
Attorney General. 

By GEORGE W. AYRES, 

October 18, 1918, Special Assistant. 


Certificate of Deposit—When Payable. 


A certificate of deposit becomes payable at the time specified therein. 
The fact that the holder of the certificate transfers the same to 
another bank does not in any manner change the legal status inso- 
far as the payment of the certificate is concerned. 


Mr. W. J. Root, Cashier American State Bank, Sutherland, 
Nebraska. 
Dear Sir: In yours of the 26th instant you make inquiry: 
“Will you kindly inform me if a certificate of deposit issued by a state 
bank in Nebraska, made payable 12 months from date and bearing 5% 


interest must be paid at any time prior to the expiration of the time 
specified if presented for the face amount of the certificate. 


The case in point is where we issued a certificate of deposit payable 
in 12 months with 5% interest. The certificate was turned in through 
another bank who presented it for payment, and we sent it back as it was 
not due. They are insisting that we must pay the certificate at any 
time if they do not demand the interest.” 


A certificate of deposit becomes payable at the time speci- 
‘fied therein. If the party to whom the certificate had been 
issued had declined to surrender the certificate to you at 
any time before the 12 months upon a tender of the face of 
the certificate, or of the face of the certificate plus the in- 
terest due at the time of the tender, you could not have re- 
quired the holder of the certificate to return the same, be- 
cause the holder of the certificate had for all intents and 
purposes loaned his money to you for that period of time 
that he might profit thereby to the extent of the interest. 
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On the other hand, the bank borrowing the money for 
12 months had a right to expect and believe that the con- 
tract which was made was enforcible and the institution 
could not be required to pay the same until the twelve 
months period had elapsed. It was a mutual contract be- 
tween the bank and the depositor and each had these rights 
respectively. The fact that the holder of the certificate 
transferred the same to another bank has not in any man- 
ner changed the legal status insofar as the payment of the 
certificate is concerned. 


It frequently happens as a business proposition that 
where a bank has issued a certificate of deposit and the 
holder is willing to forfeit the interest, that the bank issu- 
ing the certificate pays the face of the same and thereby 
saves its institution the interest. But that is the making 
of a new contract which rests wholly with and between the 
parties, which, of course, they have a perfect right to do. 

Very respectfully, WILLIS E. REED, 
October 28, 1918. Attorney General. 


Draft Registration Certificate—Can Not Be Held for Indebtedness, 


li is not only wrong on the part of an individual to hold the draft regis- 
tration certificate of another, but when held for the purpose of en- 
forcing payment of a financial obligation, may subject the person 
holding the same to a prosecution under the state as well as the 
federal law. 


Mr. Fred D, James, Potter, Nebraska. 


Dear Sir: Yours of the 24th instant received, in which 
you state: 


“T write to inquire if it is at all proper for one to hold another’s draft 
registration certificate in order to enforce payment of a financial obli- 
gation. 


Word came to me that a man in our community had gotten possession 
of another’s draft registration certificate, and although he had been 
approached at different times with the request that he turn same over 
to its rightful owner, who was at the time sick in another town, he re- 
fused unless payment of the small obligation was made. 
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It seemed to the writer that this course was decidedly wrong, so { 
write for your opinion in the matter.” 


Answering will say, it is not only wrong on the part of 
any individual to hold the draft registration certificate of 
another, but when held for the purpose of enforcing the 
payment of a financial obligation may subject the person 
holding the same to a prosecution under the state as well 
as the federal law. The punishment therefor, however, is 
not as adequate as I would like to see it. Anyone so devoid 
of the high principles of justice and the welfare of his 
country as to be guilty of such a culpable act as you have 
described, should be taken by the-federal government and 
put in the front ranks of our army in Europe. 


Will you kindly send me the name and address of the 
individual who holds the draft registration certificate and 
likewise the name and address of the individual whose draft 
registration certificate is so unlawfully held, that proper 
steps may be taken immediately to cause respect for the 
Jaw and restore the draft certificate to the registrant. 

Very respectfully, WILLIS E. REED, 
October 28, 1918. Attorney General. 


Certificate of Deposit—When Payable. 


When a certificate of deposit contains the words “payable in current funds 
to the order of himself on the return of this certificate properly en- 
dorsed” and is then properly endorsed by the party to whom it is 
issued, and tendered to the bank for payment, it becomes a proper 
demand due and payable immediately upon presentation. If the 
certificate contains the words “if left twelve months” it is clear that 
the holder of the certificate has a right to exercise his opinion to de- 
mand the return of the face of the certificate, without interest, at 
any time. 


American State Bank, W. J. Root, Cashier, Sutherland, 
Nebraska. 


Dear Sir: While this department adheres to the opin- 
ion contained in my letter of the 28th ultimo respecting the 
payment of certificates of deposit which are not due, if your 
letter to me related to one certain certificate of deposit 
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dated Sutherland, Nebraska, July 6, 1918, Number 268, is- 
sued to Robert Welsh, guardian of John E. Welch, contain- 
ing the words, after stating the amount of the certificate 
and that the money had been deposited in your bank: ‘‘Not 
subject to check. Payable in current funds to the order 
of himself on the return of this certificate properly en- 
dorsed, with interest at 5 per cent per annum if left 
twelve months, for time specified only,’’? your communica- 
tion of the 26th ultimo could not have referred to certificate 
of deposit number 268 nor any other certificate containing 
similar words. 


The expression in the certificate, ‘‘Payable in current 
funds to the order of himself on the return of this certifi- 
cate properly endorsed,’’ is a complete contract within it- 
self insofar as the time of payment is concerned, and when 
the certificate is endorsed properly by the party to whom 
it was issued and tendered to the bank, it became, was and 
is a proper demand due and payable immediately upon 
presentation of such certificate. The words following the 
word ‘‘endorsed’’ and in small capitals upon said certifi- 
cate, as follows: ‘‘ With interest at.5 per cent per annum if 
left twelve months, for time specified only,’’ have refer- 
ence to the payment of interest and if it had remained 
without demand for the full twelve months or until July 6, 
1919, there would have been due and payable the face of 
the certificate plus 5 per cent interest, but the words, ‘‘If 
left twelve months’’ make it clear that the intention and 
agreement entered into between the American State Bank 
on the one part and Robert Welsh on the other part, gave 
the holder of the certificate the absolute right to exercise 
his option to demand the return of the face of the certifi- 

- cate without interest at any time, and the endorsee of the 
certificate had the same right that the payee of the certifi- 
cate had and it was and is your duty to take up the certifi- 
cate upon presentation of the same, properly endorsed. 

Very respectfully, WILLIS E. REED, 
November 1, 1918. Attorney General. 
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County Farm Demonstrator—Appropriation For—Appointment. 


In 1913 the legislature of Nebraska enacted a statute authorizing the 
county board of any county to appoint a county farm demonstrator 
whenever ten per-cent of the farm land owners of the county should 
petition the county board accordingly. The county board may then 

. set aside monies from the county general fund for such purpose. 


Hon. John L. Gilmore, Assistant County Agent Leader, 
College of Agriculture, Lincoln, Nebraska. 


Dear Sir: Your letter of the 23rd ultimo received con- 
taining the following inquiries: 


“Question No. 1. Must a petition be filed each year with the com- 
missioners for an appropriation from a county for the continuance of 
county-agent work, or may the commissioners on their own motion or 
upon request of the organized Farm Bureau, make the appropriation? 


Question No. 2. If the commissioners fail or refuse to make the nec- 
essary appropriation for the continuance of the work on their own 
motion, would a petition of legally qualified voters and tax payers 
suffice? Or should it be held to come under the law providing for the 
first petition and contain at least 10% of the farm land owners? 


In 1913 the legislature of Nebraska enacted a statute 
authorizing the county board of any county to appoint a 
county farm demonstrator whenever ten per cent of the 
farm land owners of the county should petition the county 
board accordingly. The statute provides that the county 
board may then set aside for such purpose, monies from 
the county general fund; such act being sections 70, 71 
and 72 of the Revised Statutes. The act provides that such 
county farm demonstrator shall work under the direction 
of the agricultural extension department of the University 
of Nebraska. 


In 1914, Congress passed an act providing for additional 
appropriations to the states for co-operative agricultural 
extension work supplementary to an act passed in 1862. 
The 1914 act contained the proviso that this additional ap- 
propriation should be made to each state ‘‘which shall by 
action of its legislature assent to the provisions of this 
act,’’? and that act also provided: 


“That no payment out of the additional appropriations herein provided 
shall be made in any year to any State until an equal sum has been 
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appropriated for that year by the legislature of such State, or provided 
by State, county, college, local authority, or individual contributions from 
within the State, for the maintenance of the co-operative agricultural 
extention work provided for in this act.” 


Pursuant to this federal act, the Nebraska legislature in 
1915 enacted chapter 231 of the laws of that year with the 
following preamble: 


“Whereas, the Congress of the United States has passed the Act, ap- 
proved by the President May 8, 1914, providing for cooperative agricul- 
tural work as before stated, and WHEREAS, it is provided in section 3 
of the Act aforesaid that the grants of money authorized by this Act 
shall be paid annually, ‘to each state which shall by action of its legis- 
lature assent to the provisions of this act.’” 


The act itself provided: 


“That whole and complete assent and acceptance is hereby given to 
the provisions and requirements of the said Act of Congress. The state 
Treasurer is authorized to receive the grants of money appropriated and 
to pay warrants drawn by the Auditor upon certificates presented by the 
Board of Regents of the University of Nebraska in payment of expenses 
of the Extension Service of the College of Agriculture of said University 
in accordance_with the terms and conditions specified in the Act of Con- 
gress aforesaid.” 


It-seems that the Nebraska legislature in 1915 and in 
1917 made the appropriations called for by the federal act 
necessary to entitle the state to the appropriation provided 
by the federal act and that the state has received the same. 


The purpose of the federal government in making these 
appropriations and the action of the state legislature pur- 
suant thereto should be considered in connection with an 
interpretation of this Nebraska statute to which you refer. 


Since the statute deals with an appropriation of county 
monies, it may be that a strict view of the statute may lead 
to the conclusion that a petition each year should precede 
the annual appropriation by the county board, but owing to 
its public importance particularly at this time, it would 
seem that a larger view should prevail, which indeed, the 
language of the statute does not preclude. The statute ‘does 
not definitely require that there shall be a petition author- 
izing each appropriation by the county board nor does the 
statute limit the period for which the county board may 
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contract for such county demonstrator, but the statute 
does provide that the board ‘‘shall make such contract with 
a trained and competent man for the service as shall seem 
to the best interest of the county.’’ 


It may be that a petition limiting the employment of a 
county agent to one year would likewise limit the power 
of the county board accordingly, but a petition general in 
form, as contemplated by the statute, would evidently 
authorize the county board to continue the employment 
and the appropriation of money for the same ‘‘As shall 
seem to the best interest of the county.’’ However, there 
may be a question as to the validity of an appropriation by 
the county board when no authority has come from the 
farm land owners of the county as provided by the statute. 
The only authority for such an appropriation by the coun- 
ty board would seem to be the statutory one, but in case the 
county board should decline to act pursuant to such auth- 
ority, a court should compel compliance by the procedure 
proper in such case. 


A levy and appropriation by a county board specifically 
authorized by the legislature cannot be entirely valid un- 
less such specific authorization is reasonably complied with. 
In this instance, it would seem as though there should be 
an initiative petition at least provided for in sections 70 
and 71 of the statutes. 


Although this question affects a matter of great public 
importance, particularly at this time, as indicated by the 
acts of the federal and state governments, and though we 
would like to hold that the county board may act in these 
matters independent of the particular provisions of the 
statute referred to, yet since the matter involves the ap- 
propriation of county monies or its regularity, we hestitate 
to adopt such view. 

Very respectfully, WILLIS E. REED, 
Attorney General. 
- By CHARLES 8S. ROE, 

November 2, 1918. Deputy Attorney General. 
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Stock Food Remedies—Registration Of—Manufacturers Not 
Guilty of Sedition. 


The live stock sanitary board and the pure food, drug and dairy com- 
mission are not authorized by statute to make rules requiring the 
registration of hog food remedies or the license of museca 
and vendors dealing in such commodities. 


Companies engaged in the manufacture of stock foods and remedies, even 
if held to be engaged in non-essential industries are not guilty of 
sedition unless what they do is done with the intent to obstruct, hin- 
der, delay, discourage, hamper, or otherwise interfere with the suc- 
cessful prosecution of the war. 


Dr. J. S. Anderson, State Veterinarian, Lincoln, Neb. 


Dear Sir: You submit for my consideration the follow- 
ing resolutions, viz: 

“RESOLVED, That it be the sense of this Committee that the Live 
Stock Sanitary Board be asked to make rules and regulations in co- 
operation with the Food, Drug and Dairy Commission of Nebraska, look- 
ing toward the registration of so-called hog food remedies and cures and 
also toward the license of manufacturers and venders dealing with those 
commodities. 


RESOLVED, That it be the sense of this Committee that Companies 
engaged in the manufacture of these products, so called stock foods and 
remedies, and the company agents are engaged in a non-essential in- 
dustry and we believe that they come under the sedition law and where 
evidence to this effect is introduced that they be prosecuted under the 
law.” 


You ask for an opinion from this department as to 
whether or not it is practical to do the things therein. re- 
quested. 


Permit me to say that, in compliance with your request, 
this department has examined the various statutory pro- 
visions relative to the powers of the Live Stock Sanitary 
Board and the Food, Drug and Dairy Commission of Ne- 
braska, and has failed to find any statute authorizing either 
or both of said boards to make rules requiring the registra- 
tion of hog food remedies or the license of manufacturers 
and vendors dealing in such commodities. There is, how- 
ever, a statutory provision requiring a registration of live 
stock remedies, section 5 of chapter 193, Laws of 1915, 
which reads as follows: 
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“Before any manufacturer, importer, or dealer or agent shall offer or 
expose for sale in this state any live stock remedy as defined in section 
1 of this Act, he shall register with the State Food, Drug and Oil Com- 
missioner each brand of live stock remedy offered for sale, on blanks 
furnished by said commissioner on which shall be stated a list of ingredi- 
ents composing said remedy. Wherever any manufacturer or importer 
of such live stock remedy, shall have made such registration herein re- 
quired, no other person or agent of such manufacturer or importer shall 
be required to make such registration. Provided, a fee of $5.00 shall be 
collected by the Food Commissioner for each brand registered.” 


Section 1 of said chapter 193 defines a live stock remedy 
in these words: 


“The term ‘live stock remedy’ as used in this act shall be held to in- 
clude all condimental feeds, medicated stock foods, medicinal stock 
foods, stock food tonics, stock powders, proprietary medicines, or any 
preparation of like nature designed for any animal except man and ad- 
ministered internally for their stimulating, invigorating, curative or 
other powers. Provided that this shall not be held to include proprie- 
tary medicines designed primarily for man but used occasionally for live 
stock or poultry.” 


Other sections of the same act provide a penalty for a 
violation of its provisions and empower the State Food, 
Drug, Dairy and Oil Commissioner, who is also the Gov- 
ernor, to adopt such regulations as may be necessary for 
the prompt and effective enforcement of its provisions. 


As for the prosecution of companies engaged in the 
manufacture of stock foods and remedies on the ground 
that they are engaged in a non-essential industry and are, 
therefore, guilty of sedition, I will say that even if it be as- 
sumed for the purposes of the argument that they are en- 
gaged in a non-essential industry, they would still not be 
guilty of sedition under the statute unless what they did was 
done, ‘‘with intent to obstruct, hinder, delay, discourage, 
hamper, or otherwise interfere with the successful prose- 
cution of the war in which the Government of the United 
States is now engaged.”’ 

Very respectfully, WILLIS E. REED, 
Attorney General. 

By GEO. W. AYRES, 

November 2, 1918. Special Assistant. 
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Closing of Schools—Payment of Teachers’ Salaries. 


Schools closed by the local board of health or the state board of health 
are closed by authority of law. Under such circumstances the teach- 
ers can not recover their salaries during the period the school is 
closed by virtue of such order. z 


It would be unlawful for the board to pay the salaries to the teachers 
for the month the school was closed. Such act would be regarded 
as a misappropriation of public monies. 


The local board could legally make an agreement with the teachers to 
make up the time lost by teaching on Saturdays, and pay them accord- 
ingly. 


If school is taught eight months in the year, the district would be en- 
titled to the school apportionment under section 6745 Revised Stat- 
utes of 1913. 


Mr. F. O. Kucera, Tobias, Neb. 


Dear Sir: In yours of the 30th ultimo you say: 


“On Oct. 6th, when the epidemic broke out in our town, the local board 
of health ordered all places of public gathering closed, including in their 
order schools and churches especially. Some time thereafter, as you 
know the State Board of Health placed a ban on schools, so that the 
result is that our school will be closed one full month. The fact that our 
school was closed by the order of our local board of health, what effect 
has that on the teachers’ claim for salary during the time the school was 
so closed?” 


It does not matter whether the school was closed by the 
local board of health or the state board. If closed by either 
it was closed by authority of law. Under such cireum- 
stances the teachers cannot recover their salary during 
the period the school is closed by virtue of such order. 


You inquire further: ’ 


“Under the circumstances explained above, which brought about the 
closing of the school, has the board any right to pay the teachers’ salary 
for the month the school was closed without laying itself accountable to 
the district for such money paid, if they go ahead and pay them the 
salary on their own decision?” 


It would be unlawful for the school board to pay out 
money under such circumstances. It would be regarded un- 
der the law as a misappropriation of public moneys. 


You also inquire: 
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_ “Could the board legally make an agreement agreeable to the teachers, 
to make up the time lost by teaching on Saturdays, equal to the twenty 
days of school for the month lost, and make that a 9 months term 
by paying them a month’s salary for teaching the twenty Saturdays to 
make up the time?” 


They can undoubtedly do so and would be fully warrant- 
ed in so doing under and by virtue of the law and the facts. 


You state further: 


“Where the school was closed one month on account of the epidemic, 
and no arrangements could be satisfactorily made to make up that time, 
would 8 months school entitle us to the state apportionment we would 
be otherwise entitled to if the school had not been closed and one months 
time lost on such account.” 


Section 6745 of the Revised Statutes of 1913, provides as 
follows: 


“Time school taught—They shall also determine at each annual meet- 
ing the length of time a school shall be taught in the district the ensuing 
year, which shall not be less than four months by a legally qualified 
teacher in a district having less than twenty pupils of school age, nor 
less than eight months in districts having between twenty and seventy- 
five pupils inclusive, nor less than nine months in districts having more 
than seventy-five pupils: PROVIDED, school shall be taught in every 
such district for at least nine months in the year when the same can be 
supported by a levy of fifteen mills on the dollar valuation tn such 
school district, when supplemented by the district apportionment from 
the state school fund, and for at least eight months in the year when the 
same can be supported by a similar levy of twenty mills, supplemented 
as above. They may also determine and instruct the district officers 
as to the different lengths_of the terms of school, and the seasons 
of the year in which the same shall be taught; and the district offi- 
cers shall see that school is actually taught therein by a licensed 
teacher, in conformity to such instructions and for not less than the 
length of time herein required. No district shall receive any portion of 
the state funds unless school shall have been actually taught therein 
for the length of time required by this section: PROVIDED, in case of 
epidemic sickness prevailing to such an extent that the school board in 
any district shall deem it advisable to close any or all schools within 
the district, or if, on account of the destruction of the school house, it 
shall be impossible to continue the school, such closing of school shall 
not prevent it from drawing its proper share of the state apportionment. 
Such sickness or destruction of the school house shall be sworn to by 
the district board, and the oath filed with the county superintendent 
within ten days after the annual school meeting.” 
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The same rule would apply whether the school was closed 
on account of an order of the school board or by virtue of 
the local or state board of health. 


Your district is, therefore, entitled to the school appor- 
tionment under the facts coming within the knowledge of 
the state board of health and likewise that which is of 
common knowledge to your district. 

Very respectfully, WILLIS E. REED, 
November 7, 1918. Attorney General. 


Closing of Schools—Lost Time—Payment of Teachers. 


When the school board closes the school and the teacher is ready, able 
and willing to complete the contract, the teacher can recover; but 
when the school is closed by an order of the city; county or state 
board of health as a police regulation, it is closed by law, and the 
teacher can recover only by making up the lost time. The local 
board can legally make an agreement with the teachers to make up 
the lost time by teaching on Saturdays and pay them accordingly. 


Mr. J. F. Demel, Supt. Coleridge Public Schools, Coleridge, 
Nebraska. 


My Dear Sir: Yours of the 14th instant in which you 
state your disapproval of my ruling in the following words: 


“T wish to express my disapproval of your decision on payment of 
teachers’ salaries during vacations on account of epidemics. Teachers 
have a written contract to teach school nine months beginning on a 
certain time. They are prepared to do the work required during the 
vacation. In this county the school was closed by the county board of 
health and yet there was not one case of flu in our town during the four 
weeks so closed. The teachers had to live—they paid board just the 
same. They were held off from week to week. Some chased home a 
long distance and were called back only to close school again. They 
kept in readiness to fulfill their part of the contract—the board did not. 
It is very clear to me that if they are not to be paid they have a right to 
treat the contract as a ‘scrap of paper’ and take another job if they 
wish. I understand that the attorney general of South Dakota has ruled 
the reverse of yours. Yours may be law, which I doubt, but it is not 
justice.” 


It is only when individuals who have, or think they have, 
a grievance and thus frankly express the same that it ulti- 
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mately reaches those who make the laws and attracts atten- 
tions to the necessity of making new laws or amending the 
old ones to conform to the concensus of public opinion. The 
legislature might pass a measure for the relief of the teach- 
ers throughout the state, permitting and authorizing the 
various boards to pay the teachers the salary which they 
have necessarily lost by reason of the epidemic. But that 
is purely legislative and no lawyer or court at the present 
time could grant such relief. 


Your letter, therefore, comes as a source of much satis- 
faction to me, because I do not attempt to make any law, 
but simply declare and assist as far as possible in pointing 
out to those entitled to inquire, and occasionally to those 
who are not, what the law really is. 


As a former country pedagogue, I quite fully appreciate 
the situation of the teachers throughout the state, and I 
also note that the wages which they are now receiving are 
several times that which I received, or any other teacher 
who taught school at the time I did. During those days 
epidemics broke out and teachers were required to refrain 
from teaching in order that epidemics might be controlled 
as speedily as possible. Other public gatherings were nec- 
essarily closed. I am unable to recall, however, a single 
instance when teachers during those days as much as pro- 
tested against closing their schools to assist in controlling 
epidemics. 


When the school board closes the school and the teacher 
is ready, able and willing to complete thon’s contract, the 
teacher can recover, but when the school is closed by virtue 
of law and an order of the city, county or state board of 
health as a police regulation closes the school, it is closed 
by law, because those boards are legally constituted and 
are administrative. 


If there is to be any relief along that line, it must be 
sought through the legislature. If any teacher believes 
otherwise, the courts are open for him to try the case 
through the court. But any lawyer of this state, familiar 
. he is with the law, will undoubtedly give you the same 
advice. 
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T note you say that during the time the schools were 
closed by ‘order of the board of health, there was not one 
case of ‘flu’? in town. That is a strong argument in favor 
of the closing of the schools and of sustaining the order of 
the board of health. In view of the many fatalities where 
they were not as prompt in taking action, I congratulate 
you, my dear sir, that you are alive, as well as the other 
splendid citizens "and teachers in your locality. 

Very respectfully, WILLIS E. REED. 
November 16, 1918. Attorney General. 


Transportation of Intoxicating Liquor—Seizure of Vehicles— 
Sale. 


An automobile used in the transportation of intoxicating liquor may be 
seized and disposed of in the manner provided in the prohibitory 
act. If the automobile is mortgaged and the mortgagee permits the 
mortgagor to retain possession and an accident occurs while the 
mortgagor is driving the car and it is destroyed, the mortgagee loses 
his security. If the automobile is destroyed through the careless- 
ness of the mortgagor and the mortgagor is unable to pay, the 
mortgagee may never recover. 


James. A. Rodman, Esq., County Attorney of Kimball 
County, Kimball, Nebraska. 


Dear Sir: In response to yours of the 19th ultimo in 
which you say: 


Section 42 of the act among other things provides ‘There shall be no 
property rights of any kind whatever in any liquors, vessels, appliances, 
fixtures, bars, furniture and implements kept or used in violation of any 
provision of this act.’ 


Section 41 provides, in part, ‘Final judgment of conviction in such pro-> 
ceedings shall be in all cases a bar to any suits for the recovery of the 
same, or other personal property actually and directly used in connection 
therewith, or the value of the same, or for damages alleged to arise by 
reason of the seizing and destruction thereof, and on conviction, judg- 
ment shall be entered directing that containers or other receptacles herein- 
before mentioned, and other personal property actually and directly used 
in connection with the said violation shall be ordered sold by the court 
at public sale on ten days notice and the proceeds paid into the school 
fund as in case of fines and forfeitures.’ 
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During the past few weeks we have taken at least a half dozen auto- 
mobiles under this act and sold four of them up to date. In most cases 
the cars have been claimed to be mortgaged, but in each case we were: 
satisfied that the contrary was true. At this time we hold two big cars 
from Denver against which there are mortgages in the first instance we 
do not doubt, but what interpretation shall we give that portion of 
section 42 cited herein above. It seems absurd that the mortgagee would 
be deprived of his rights, and yet the statutes says there are no proper- 
ty rights in this property. I imagine that this proposition has come to 
your notice many times before this. I shall be very glad to receive an 
early reply in this matter as I expect to hold the cars or release them in 
accordance with your opinion.” 


Answering will say: 


“Where the owner of personal property, mortgaged by him to another 
person, remains in possession of it after giving the mortgage, and com- 
mits acts in respect to such property, which work a forfeiture of it to 
the United States, under the 25th section of the Internal Revenue Act of 
March 2nd, 1867 (14 U. S. Stat. at Large, 483,) it must be condemned, 
even though the mortgagee is not shown to have been concerned in such 
acts. 


Nor can the demand of the mortgagee be paid by the court out of the 
proceeds of the property condemned.” 


United States v. 7 Barrels of Distilled Oil, Etc., Blatchford’s Circuit 
Court Reports, Volume 6, 174. 
Section 471 Jones on Chattel Mortgages, 5th Edition. 


The foregoing is so clearly in point with the subject under 
consideration by you in your favor of the 19th ultimo and 
the reason in support thereof is so clear that I am of the 
opinion that an automobile seized under the facts by you 
stated, was properly taken and should be disposed of in 
the manner pointed out by the prohibitory act. If the mort- 
gagee permits the mortgagor to retain possession and an 
accident occurs while the mortgagor is driving the car and 
the same is completely destroyed, the mortgagee loses his 
security without redress. Doubtless if it were done through 
the carelessness of the mortgagor and if the mortgagor 
is unable to pay, the mortgagee may never recover. If the 
mortgagor under such circumstances should drive the au- 
tomobile into a place in which it is consumed by fire, the 
mortgagee has lost his security. 


Those engaged in the unlawful and illegal traffic of in- 
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toxicating liquors, by bringing liquor into this state in 
violation of the federal law and in defiance of the state law 
must learn as early as possible that it is safer to drive their 
automobile into a fire or over an embankment than to bring 
liquor into the state with such conveyance. When own- 
ers of machines and those who hold mortgages thereon . 
learn through a rigid enforcement of the law, the forego- 
ing, it will become less difficult to enforce the prohibitory 
law. You have taken the proper course and the courts 
will undoubtedly sustain you. 

Very respectfully, WILLIS E. REED, 
November 16, 1918. Attorney General. 
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office becomes appointive when two regular constables are 
To: BR Sy me Pe peeve ore ni ee et aso eg emery oe RE een ea 5 
CONSTITUTION. 
section 3 article 7 applies to primary elections................................ 141 
CONTRACTS. 
when Press Association has filed combined bid, contracts let 
DYUCOUNTY S DOAK “ALS VON os, aang Sate change ten AceernecdscaSeeacbertecogeeseoaeas, 
CORPORATIONS. 
MIMD IRR GE CRRTAEBNt UOC coe gcse Bo aca cn ena gh cee ocakincensctenpecl 52 
lumber corporation should be assessed upon actual value of 
property 90 


lumber emnorstian should be taxed on real value of property. 
shall pay occupation tax ............... Pe? 
no inheritance tax is due from estate “ot 1 non- ~resident holder of 

corporation stock 


COUNCILMEN. 
PA MIIONG OL BALAYIOS, CO OMCOLS oon, dea wcscdejuenSnasrasacdoscsasinvenntestynaccmeaguss BOM 


COUNTIES. 
may purchase property at tax Sale on... cecceeeccecceeecseencececeeoeeeeee 
county may not legally trade property .................. 
county court has jurisdiction to assess intertnaca fax: 
should pay expenses of those under quarantine 
sheriff must account for fees paid him for serving summons 
city may purchase real estate at tax sale . eee 
how vacancy on Board of Superisors may “hel filled... 
county physician rendering services in an ftconIoTACt village. 
county treasurer is ineligible to office for more than two con- 
secutive terms * 
expenses of Guarancue: eats Seaccuent: ‘ots eis Ag "communi 
cable diseases oa 
responsible for expenses ahr person peandvaniiied 
inheritance tax is due to the county in which deceased left 
property 
motor vehicle registration fund may be used to purchase road 
pS CTO.) 5 SMe cence ai Raine Neen ee ESA i en ER 


COUNTY ASSESSOR. 
HOGreligipie: tor Unird! teri es gos ai eincan cal scmcritiens EN 
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COUNTY ATTORNEY. 
intoxication of chairman of board of village trustees. 


COUNTY BOARD. 


may reject bids for books, blanks and stationery —......... 4 

when no bids are received, county board may buy supplies in 
open market ...... 12 

road dragging fund may be used sors eur chasing: pole: 29 


payment of debts created with insufficient funds to pay same...... 113 

has no power to allow a public officer compensation in excess 

_ of statutory allowance ... 

donation of $50.00 to Nebraska building at Camp Funston would 
need legislative authorization .......... 

use of motor vehicle registration funds 

defraying expenses of equipment of Home Guard 


COUNTY CLERK. 


fee for administering affidavit verifying claims against county. 50 
shall not charge a fee for attaching seal to hunting license.... 50 
illegal to charge a fee on warrants drawn for the county. 50 


the names of candidates shall be rotated on ballots 


COUNTY FARM DEMONSTRATOR. 
appointment of 


COUNTY JUDGE. 
when a county judge enters into a military position, his judicial 
authority ceases .... 
in probate of foreign will faci ‘shall be based upon OG of eect 164 


election of county judge ....... . 236 
COUNTY PHYSICIAN. 

has certain authority as to contagious and epidemic diseases........ 154 
COUNTY PRINTING. 

county board warranted in accepting lowest bid 8 


COUNTY ROADS AND HIGHWAYS. 
use of motor vehicle registration fees ............ 


COUNTY SHERIFF. 
serving warrants in violation of city ordinance 
is not entitled to fee for serving distress warrants 
fees earned by sheriff shall be paid to county treasurer. 
shall not charge fee where collection of distress warrants is 
made by mail ............... 
when collecting distress Sener mileage shall be pro-rated... 


COUNTY SUPERINTENDENT. 
paying office expenses out of salary . 
consolidation of school districts _.. 


18ag 
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COUNTY TREASURER. 
may cancel tax sale certificate —............ hk 
fees earned by county sheriff shall be paid to county treasurer.. 158 


is ineligible to office for more than two consecutive terms......... LoL 
COURTS. 

con not prosecute dormant actions . 34 

county court has jurisdiction to assess inheritance tax. 60 


CROSSINGS. 
county shall not replace crossings or ‘approaches to residences... 224 


DEPUTY ASSESSOR. 
statutes do not allow mileage —............ 


DEPUTY COUNTY CLERK. 
shall not receive compensation other than out of fees of office... 11 


shall be paid out of general county fund ..... 17 
DEPUTY COUNTY TREASURER. 
acceptance of bond filed, without appointment, justifies com- 
pensation 10 
DEPUTY REGISTER OF DEEDS. 
has power and may perform duties of a latee of deeds ............... us 


DEPUTY STATE SEALER. 
shall prove all weights and measures 


DISEASES. 
failure to report communicable diseases insufficient ground to 
revoke physician’s license ... . 172 


DISTRICE COURT. 
on sedition charge district court acquires jurisdiction after pre- 
liminary examination .... 


DISTRICT PAVING BONDS. 
issuance of district paving bonds 


DRAFT REGISTRATION CERTIFICATE. 
can not be held to enforce payment of debt. 


DRUGGISTS. 
may take out government license for retailing liquor .... 66 
can not sell intoxicating liquor to be used as beverage 78 
physicians prescription may be filled by druggist having permit 
to handle alcohol .......0......0. 80 
should secure permit in order to ieee alcohol 81 


having secured permit may compound preparations tontatiine 
alcohol 
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should obtain permit to sell alcohol .... 
should secure permit to sell alcohol 


DRUGS. 
shall be administered by physician eee SL 
ELECTION. 
office becomes appointive when two regular constables are 
elected ............... Lao 5 
school district shoud “Hee ‘expense of printing ballots 200.0... 14 
unnecessary to print ballots in newspaper prior to bond election.. 74 
regular election board should receive ballots and make return... 74 
card of instructions unnecessary at special bond election. 74 
method of electing village trustees Beg by 4 


section 3 article 7 of the constitution applies to primary electibhs 141 
person voting at general election may vote at a municipal election 141 


election of senator -. . 169 

election of representative - . 169 

candidate of two political parties . . 219 

election of county judge . 236 
ELECTRIC LIGHT BONDS. 

former chairman: has no legal authority to sign bonds... .. 149 


issuing bonds in payment of private electric light plant doubtful. 193 


ELECTRIC LIGHT LINE. 
is not an improvement of city streets 


ELECTRIC WIRES. 
railway commission has supervision over electric wires crossing 


railroad tracks at public crossings z 
EPIDEMICS. 
payment of teachers during time school is closed .........2..02........-- 250 - 
ESCHEAT. 
state not interested in estate of one who died intestate a ek 
ESTATES. 
no inheritance tax is due from estate of non-resident holder of 
corporate stock . 124 
EUROPEAN LANGUAGES. 
mandatory upon authorities to have same taught 61 
EXPRESS COMPANY. 
delivery of intoxicating liquor 83 


EXTRACTS. 
lemon and vanilla extracts can not be sold for drinking pur- 
poses 
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FEDERAL GOVERNMENT. 
has charge of newspaper publications pertaining to liquor adver- 


tisements 78 
FINES. 
complaining witness should receive fines collected under game 
laws . 125 
FIRE INSURANCE. 
foreign fire insurance companies shall furnish reports for assess- 
C2 EZTTY Sere RON Se Ae Sel le Cc A gO SD A me er 167 
FIREMEN. 
salary of firemen and policemen —...........-.---eecsc-cecccecececeeeeeeeeeeeeeeeeeee 228 
FISHING. 
LEON DASE pepo AQNes. ores. at te ee ee ee | 
FLAGS. 
may be used on stationery 186 
flag staff may be placed on school building 190 
FLOUR. 
may be sold in twenty pound Sacks ~...........-...-----cecececceeeceseeeeeeeeceeseeeeeee 110 
FOODS. é 
horse. flesh: may be sold for £000 «.nn.-2.c2 2c sccic eo caen nape eckcnntecpcepencemsnntny 151 


FOREIGN LANGUAGE. 
ordinance forbidding speaking of any foreigh language is invalid.. 220 


FOREIGN WILL. 
in probate of foreign will, county judge should receive fee based 


upon value of estate ..... .. 164 
GAME. 
fines” of ‘complaining witnesses 9.-<-<.-<..c hi awh epceseadsaen eee ne cn ADB 
GAMES. 
unlawful to play in competitive game of baseball on Sunday........ 91 
GASOLINE. 


when kept in excess of five gallons should be placed three feet 
under ground... .. 120 


GERMAN LANGUAGE. 


use of German language .........-.-.--.---------0---+ .. 194° 


GOPHERS. 
sale of poisons for extermination of gophers not restricted to 
registered pharmacists. ..........--..-:-:c---- .. 185 
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GOVERNMENT BONDS. 


exemption from taxation —...........2..1..:0----+ Sooo OR ee A NOE 179 
GRAND JURY. 
may find indictment on charge of sedition _......2........s--eceeceeeeeeeeeeeeeeee 225 


GUARDIAN. 
money received from sale of homestead property is not liable for 
maintenance of insane person. ..... 


HIGHWAY. 
private persons owning irrigation ditches shall build and main- 
tain bridges .............. re 
county shall not bay Chinen or approaches to residences... 


HOME GUARD. 


defraying expenses of equipment of home guard........................ 216 
HOMESTEAD. 

does not escheat to state 2................. 61 
HORSE FLESH. 

may be sold for food 151 


HOSPITALS. 
may keep ethyl alcohol for use in hospitals... a 
charitable institutions are exempt from tasations Sess 
alcohol or whiskey can not be sold or given to a hospital. 


HOUSE OF REPRESENTATIVES. 
majority of members shall constitute quorum. 


HUNTERS AND TRAPPERS. 
protection of fur-bearing animals 


HUNTING LICENSE. 
county clerk shall not charge fee for attaching seal...................... 50 


IMITATION BUTTER. 
dealers shall pay fee of $5.00 


INHERITANCE TAX. 
only the county court has sanisdietion 
no inheritance tax is collectible from estate of non-resident 

holder of stock in corporation 
where inheritance tax is due 


INSANE PERSON. 
proceeds of real estate belonging to insane person are liable 
for support 
pension money is extninel ion: Seonrient and execution. 
estate of deceased parent of insane person is not liable for 
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support of such inmate 
guardian has control of pension money 
money in hands of guardian received from sale of homestean) 


is not liable for maintenance - 146 
INSANITY BOARD. 
compensation of physician for service ...... 33 
INSURANCE. 
assessment life associations must deposit securities —.............. 2 


INSURANCE DEPARTMENT. 
alien company must make report before transacting business in 
this state -..... 


INTOXICATING LIQUORS. 


carrier may not return intrastate shipment. a5: 
carriers prohibited from returning instrastate shipment. 15 
druggist can not sell for use as beverage... 78 
express company can not deliver liquor. 83 


carriers can not deliver liquor .... 
can not be transferred from wet Brat into dry one. 


125 


vehicle used for transportation may be sold...... 143 
automobile used for transportation may be sold. .. 254 
TRRIGATION. 
city may purchase real estate at tax sale..... ts 145 
all irrigation property is exempt from taxation ... 162 
IRRIGATION DITCHES. 
private corporations building bridges across ditches, shall keep 
same in repair ... oh 57 
private persons owning ditcheses across the Pailin highway shall 
build and maintain bridges 62 


JUDICIAL AND EDUCATIONAL OFFICES. 
the names of candidates shall be.rotated on ballots... 


JUSTICE OF THE PEACE. 


filling vacancy 25 
LAND. 

detached from municipal corporation not liable ta pay lighting 

bonds 93 
LAWS. 


government funds may be used to teach home economics 


LEGISLATURE. 
state board of agriculture controlled by acts of legislature... 
payment of Senators and Representatives for attending special 
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session 208 


appointment of aang farm demonstrator . 


LIBERTY BONDS. 
are exempt from taxation 
government bonds are not taxable 
are not taxable 


LIGHTING BONDS. 
land detached from municipal corporation not liable to pay........... 93 


LIQUOR ADVERTISEMENTS. 
the federal government has charge of newspaper publications 
pertaining to liquor 
interstate advertisments are in violation of law. 


LIQUORS. 
the word “Eureka” does not relate to intoxicating liquor. ay 
the words “Old Homestead” do not necessarily relate to whiskey.. 71 


individuals may keep amount necessary for own use. 
dealer may sell preparation containing less than one-half of one 

per cent of alcohol 
shipment from wet state into dry state should be returned. 
unfermented, non-intoxicating liquor may be sold 
intrastate shipment of liquor can not be delivered 
interstate advertisements are in violation of law. 
punishment of second conviction severer than firs 


LOTTERY. 
giving away one day’s business unlawful 


MAYOR. 
payment of salaries to officers of metropolitan cities 


MEDICINES. 
must comply with the law as to containing spirits 
illegal practice of medicine 


MILEAGE. 
statutes do not allow mileage to deputy assessor........... 86 
MILITARY APPOINTMENT. 
when a county judge enters into a military appointment his 
judicial authority should cease . 118 


/ 
MILITARY SERVICE. 
each elector in service may exercise right of suffrage... 141 
provisions of Moratorium Law in regard to suits or proceedings... 187 


MONIES. 
prosecution of dormant actions 
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MORATORIUM LAW. 


provisions regarding suits or legal proceedings ......... . 187 
MORTGAGES. 
deduction of real estate mortgages held by banks, from capital 
stock, may be made for taxation purposes..... . 188 
MOTHER’S PENSION. 
the mother of a weak-minded child is entitled to aid..... 54 


MOTHER’S PENSION ACT. 
mother maintaining a home for her infant children is entitled 

to aid .... 
mother’s pension law is valid 


MOTOR VEHICLE REGISTRATION FUND. 
may be used in connection with county and state roads. 
may be used in purchasing road machinery. 


MOTOR VEHICLES. 
use of fees collected . 
use of fund for SEAN ane ead fannninierg = 
motor vehicle registration fund may be used tor mmaintaniite: “of 
roads 


MUNICIPAL CORPORATION. 
two or more villages may consolidate and become one municipal 
corporation ...... 


NEBRASKA-CAMP-FUNSTON-BUILDING. 
donation of $50.00 by county board .... 


NOMINATING PETITIONS. 
shall be filed thirty days prior to primary...... 


NON-PARTISAN BALLOTS. 
post office address of candidate shall not be printed on ballot. 
the names of candidates shall be rotate 


NORMAL TRAINING APPROPRIATION. 
school not instructing required number of pupils not entitled to 


share 23 
OCCUPATION TAX. 
corporatton shall pay occupation tax. . 196 


OFFICERS. © 
salaries to be paid firemen and policemen 


OFFICE SUPPLIES. 
county board may reject bids for books, blanks and stationery. 4 
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OFFICIAL BUSINESS. 
office expenses of county superintendent shall not be paid out of 


salary .... 24 
ORDINANCES. 
compelling property owners to cut weeds . .. 64 
forbidding speaking of any foreign language .-- 220 
OSTEOPATHS. 
may practice optometry =o 156 
can not lawfully administer drugs ....... 202 
PARENT. 
estate of deceased parent of insane person is not chargeable with 
maintenance of such inmate .. 136 
PAROCHIAL SCHOOLS. 
appropriation for normal training can not be used 26 
PENSIONS. : ; 
pension money of insane person is exempt from attachment or 
execution 127 
guardian of insane person has control of pension 146 
PHARMACIST. 
must have permit to obtain alcohol... 65 
PHYSICIAN. 
compensation as insanity commissioner 33 
administering anaesthetics ... 51 
may purchase and use alcohol in the practice of profession. 99 


retailers can not sell alcohol directly to physicians. 
illegal practice of medicine 
osteopaths may practice optometry 
failure to report communicable diseases insufficient ground to 

revoke license ... eters Se 
osteopaths can not lawfully administer drugs ......... 


POISONS. 
sale of poisons for extermination of gophers is not limited to 
registered pharmacists ............... 


POLICEMEN. 
salary of firemen and policemen —................... 


PREACHING. 
preaching should be in the English language ... 
resident of another state preaching in Nebraska 


PREPARATIONS. 
must comply with law as to containing alcohol... 


65 
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non-alcoholic preparations may be sold . . 82 
allowed to be sold under federal law may ane sold eeeanaciiya of 
prohibitory law ..... 84 


PRIMARY. 
nominating petitions shall be filed thirty days prior to primary... 197 


PRINTING AND SUPPLIES. 
when no bids are received, county board may purchase supplies 


in open market 12 
PROBATE. 
in probate of foreign will, fee of county judge should be based 
on value of estate . . 165 


PROPERTY. 
vehicle used for transportation of intoxicating liquor may be sold.. 143 


division of property in consolidating school districts ...... .. 205 
PUBLIC CALAMITY. 
provision prohibiting employment of telegraph operator ..... . 221 


QUARANTINE. 
county should pay expenses of those quarantined. 
quarantine and treatment of carriers of communicable ainanaees 
county or city responsible for payment of expenses 


RAILROAD CROSSINGS. 
railway commissioner has. supervision over electric wires cross- 
ing tracks at public highway crossings 


RAILROADS. 
cannot deliver shipment of beer 
may ship alcohol to physicians ..... 


RAILWAY COMMISSION. 
supervision over wires submitting electric currents, which cross 


railroad tracks at public highway crossings 1 
REAL ESTATE. 
proceeds from sale of real estate belonging to insane person are 
liable for his support . 127 
REFUNDING MONEY. 
money paid on unconstitutional bill should be refunded... 20 
REGISTERED PHARMACIST. 
may keep alcohol to be used for scientific, mechanical and 
medicinal purposes ............ 70 
should have permit in order to sell alcohol 74 
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REGISTER OF DEEDS. 
may appoint deputy when authorized by county board 


REGISTRAR. 
registering certificates of birth and death .... 


REGISTRATION. 
rules requiring registration of stock foods 


RELIGIOUS SOCIETIES. 
exemption from taxation 


REPRESENTATIVES. 
election of representative .... 
payment of for attending special session of ieMeineare = 


ROAD DRAGGING FUND. 


may be used for purchasing tools —................... 29 
ROAD OVERSEER. 
shall be resident of district from which elected ........ 29 


ROADS. 
use of motor vehicle registration fund for purchasing machinery.. 177 
motor vehicle registration fund may be used to maintain roads.... 214 


SALARIES. 
appropriation bill governs salaries of supreme court stenog- 
raphers 
salaries of firemen and policemen 


228 


SALES. 
vehicle used to transport intoxicating liquor may be sold ...... 


SCALES. 
deputy state sealer shall prove all weights and measuring de- 
vices used in trades ....... 


SCHOOL BOARD. 
payment of teachers during time school is closed on account of 
Flu epidemic 


SCHOOL DISTRICTS. 
division of property in consolidating school districts 
payment of bonded indebtedness -....................... 


SCHOOL DISTRICT TREASURER. 
bond shall be given ten days after election ...... 


SCHOOLS. 
should be taught in new school house . 
not entifled to share in state aapeaeeeden hers required num- 


272 INDEX 


ber of pupils are not instructed .... 23 
parochial school doing high school work can not collect free 

tuition 26 
trustees have manage s classify moialere 3 32 
teaching modern European languages ..... 61 


should bear expense of having ballots printed for anacia bond 
election 
property of schools is exempt from taxation 
sharing in state apportionment of school funds 
warrants issued to pay for building new school house are void. 
signature of school district -... 
land from which income is to be used to support parochial school, 
shall be taxed 
government funds may be used to teach Home Economics .. 
vehicle used to transport liquors may be sold and proceeds paid 
into school fund 
flag staff may be placed on school building 
consolidation of school districts - nt 
bond of school district treasurer shall be given ten days after 
election 
issuance of school bonds to compromise indebtedness 
recovery of salaries by teachers when school is closed 
payment of teachers during time school is closed 


SCHOOL TEACHER. 


tax payer may compel employment of teacher .... 5 

teacher’s Retirement Fund bill unconstitutional 21 
SECRETARY OF STATE. 

placing certificate on precinct bonds ........... 49 
SEDITION. 

who shall be deemed guilty of sedition .. 210 

when district court acquires jurisdiction 225 

manufacturers of stock foods not guilty of sedition 248 
SENATE. 

election of senator 169 

majority of-members shall constitute quorum 169 
SENATORS. 

payment for attending special session of legislature -........ 
SHERIFF. 


allowed traveling expenses .... 
the law does not provide for the delivery of beer to sheriff. 
must account for fees paid for serving summons 


SOLDIERS. 
elector in military service may exercise right of suffrage.............. 141 
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STATE BOARD OF HEALTH. 
county physician has certain authority as to contagious and 
epidemic diseases 


STATE. 
homestead does not escheat to state when there are living heirs... 61 
draft registration certificate can not be held to enforce payment 

of debt ...... 


STATE FIRE COMMISSIONER. 
gasoline kept in excess of five gallons should be placed three 
feet under ground ...... 


STATE HISTORICAL SOCIETY. 
use of monies received from annual membership dues .... 


STATE INSTITUTIONS. 
estate of deceased parent is not liable for support of inmate........ 136 


STATE RAILWAY COMMISSION. 


jurisdiction over issuance of securities 72 
STATE TREASURER. 

money paid on unconstitutional bill should be refunded 20 

courts can not prosecute dormant actions 34 


STATIONERY. 
the flag or colors may be used ....... 


STATUTE OF LIMITATIONS. 


county treasurer may cancel tax sale certificates 27 
STENOGRAPHERS. 
appropriation bill governs salaries supreme court stenographers 
shall receive 59 


STOCK FOODS. 
rules requiring registration of 


SUNDAY BASEBALL. 


unlawful to play in competitive game on Sunday. 91 
SUNDAY SCHOOL. 

teaching in Sunday School should be in the English language........ 200 
TAXES. 

county treasurer may cancel tax sale certificates 27 

where capital stock of corporations shall be listed 52 

municipal bonds are assessable 17 

property of state exempt 95 


land belonging to church, income from which is to be used to sup- 
port parochial school to be built later, is taxable. 
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where boundary line has been changed by river, assessment of 
land in South Dakota is erroneous ~.........-..-.---..---- 
city may purchase real estate at tax sale .... 
all irrigation property is exempt from taxation. 
liberty bonds are exempt from taxation 
government bonds are exempt ............... 
deduction of real estate mortgages from capital stock of bank. 
liberty bonds are not taxable ..... 
war saving stamps are not taxable 
associations without capital stock, are not subject to pay an 
occ pation “tak 1.7.x ek 
religious societies are exempt from taxation. 


TAX PAYER. 
may sue a county commissioner for summons taken from treas- 


urer without authority of law .... 158 

TAX SALE. 

county may purchase property at tax sale .. 9 
TEACHERS. , ; 

payment of salary when school in Closed 2..0.....2....2...:.-cescecseeceseeeeeeeee 250 
TEACHERS RETIREMENT FUND. 

bill unconstitutional 21 
TELEGRAPH OPERATOR. 

prohibiting employment during certain hours 202202022022... 221 
TRADING PROPERTY. 

county may not legally trade property —...............-.---c1eeeeeeeeeee 18 
TRAVELING EXPENSES. 

county sheriff allowed traveling expenses —.......2.22.2.... 19 
TRESPASS. 

entering upon lands of another for fishing purposes —...................... 174 


USEFUL OCCUPATION. 
organization of clubs, leagues and societies —........... 
who shall be deemed guilty of sedition 


VEHICLES. 
used in transporting liquor may be SOG 0...........2..eeccececeeeeeeceeeeeeeeteeee 254 


VILLAGE BOARD. 


ATEG RACHEL a OE CHB TR aa aa cg cnc ccpnenvnnsacescecb 235 
VILLAGES. 
issuance of bonds for operating expenses of waterworks ..... 48 


can not, by ordinance, compel owners of property to cut weed: 64 


INDEX 275 


two or more villages may consolidate and become one City............ 129 
issuing bonds in payment of private electric light plant doubtful.. 193 
intoxication of chairman of board of village trustees -................... 235 


VILLAGE TRUSTEES. 
election of village trustees 


WARRANTS. 
illegal for county clerk to charge fe@...u....-............scesccsssessnseceeeseeeseeeeeee 50 
issued in payment of fund voted to be taxed for building new 

school house are valid 
county sheriff is not entitled to fee for serving ..... 
payment of bonded indebtedness of school district . 


WAR SAVING STAMPS. 


PR MOL: PARADIS = Lasciacseeaaey onesie ete eae Se sta igh ae dea 189 
WATERWORKS. 

issuance of bonds for operating expenses 48 
WIDOW’S HOMESTEAD. 

is not subject to inheritance tax ©... .. 183 
WOMAN SUFFRAGE. 

where to place ballots - 231 

what officers women may vote for. - 281 


